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BROTHERHOOD OP LOCOMOTIVE FIREMEN AND 
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LEROY GRAHAM, JOSEPH MUNLIN, JOHN W. WAR- 
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PRATT, LUTHER THOMAS, SAM HOGAN, ERNEST 
DUCKETT, JOHN COTTON, SPENCER HICKS, 
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HAM, JAMES JOHNSON, WALTER THOMAS, 
THOMAS EDWARDS, SR., GEORGE W. ZIMMER¬ 
MAN, Appellees 


I. Jurisdictional Statement 

The appellees, twenty-one in number, instituted a pro¬ 
ceeding in the District Court of the United States for the 
District of Columbia, alleging jurisdiction in that Court be¬ 
cause the proceeding was one arising under the Constitu¬ 
tion and laws of the United States (App. pp. 1, 14). After 
the entry by the Court below of the injunction order (App. 
p. 66), appellant petitioner this Court for the allowance 
of a special appeal under D. C. Code, Sec. 17-101. On Janu- 
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ary 5,1948, this Court entered an order allowing the special 
appeal. 

% 

II. Statement of the Case 

A. Appellees 7 Allegations and Statements 

This case arose upon the complaint of Leroy Graham and 
twenty others against the Southern Railway Company, the 
Seaboard Air Line Railroad Company, the Atlantic Coast 
Line Railroad Company, the Brotherhood of Locomotive 
Firemen and Enginemen, certain local lodges of said 
Brotherhood, and certain local officials of said local lodges. 
The proceeding was brought on behalf of all others similarly 
situated. 

The plaintiffs are all locomotive firemen on railroads in 
the southeastern part of the United States. They allege 
certain discriminatory practices by the defendants, allegedly 
illegal, by which they are damaged. The allegations state: 
that the defendant Brotherhood excludes negroes from 
membership; that it has acted as the exclusive bargaining 
agent of the craft of firemen, including the plaintiffs, on 
the defendant railroads; that the defendants unlawfully 
conspired to discriminate against plaintiffs and to deprive 
them of their rights; that as such bargaining representative 
the Brotherhood negotiated the agreement of February 18, 
1941 with the southeastern carriers, a copy of which is 
attached to the complaint; that in consummating that and 
other agreements the Brotherhood illegally failed to repre¬ 
sent plaintiffs fairly; that by said agreement and others 
negro firemen have been displaced by white firemen with 
less seniority under certain circumstances, particularly 
when a diesel locomotive was substituted for steam power; 
the aforesaid illegal conduct causes and, unless restrained, 
will continue to cause plaintiffs irreparable injury. The 
complaint was not verified nor under oath (App. pp. 2-14). 
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Concurrently with the complaint plaintiffs filed a motion 
for a preliminary injunction: to enjoin defendants from 
enforcing or countenancing the agreement of February 18, 
1941 or any other agreement or practice which would have 
a similar discriminatory effect upon plaintiffs; and enjoin¬ 
ing defendant Brotherhood from purporting to act as bar¬ 
gaining representative of the craft of firemen so long as it 
does not fairly represent plaintiffs or discriminates against 
them with respect to conditions of employment. 

Plaintiffs filed an affidavit in support of their motion for 
a preliminary injunction which stated: that negro firemen 
constitute a minority of the craft and are represented for 
bargaining purposes by the defendant Brotherhood; that 
negroes are not admitted to membership in defendant 
Brotherhood; that railroads do not employ negroes as loco¬ 
motive engineers; that negro firemen thus acquire long 
seniority as firemen and thus obtain the more desirable and 
better paid runs; that on February 18, 1941 defendants 
Brotherhood and railroads entered into an agreement pro¬ 
viding that not more than 50% of the firemen in any seniority 
district and in each class of service should be negroes, and 
that until such percentage was reached all new runs and 
vacancies should be filled by white firemen; that there have 
been supplemental agreements extending the alleged dis¬ 
crimination against negroes; that the defendants have ar¬ 
ranged to staff diesel locomotives only with promotable 
firemen; that plaintiffs were not given notice or opportunity 
to be heard before the aforesaid arrangements were put 
into effect; that as a consequence of the foregoing arrange¬ 
ments negro firemen lose their jobs or are demoted to less 
desirable runs; that unless a preliminary injunction is 
issued additional negroes will be displaced or demoted. 
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B. Proceedings Below 

Defendant Brotherhood filed motions (1) to dismiss on 
the ground of improper venue, (2) to dismiss on the ground 
that the Brotherhood was not served with process, and (3) 
to dismiss, or in the alternative to stay, these proceedings 
on the ground that the subject matter and the parties are 
the same as in other actions brought in other district courts 
and pending before the commencement of this action. All 
these motions were denied. 

Argument was had on plaintiffs’ motion for a preliminary 
injunction. After the Court announced that it would grant 
a preliminary injunction against the Brotherhoood, ten sub¬ 
sidiaries of the Southern intervened as defendants. Coun¬ 
sel for the railroads then suggested that while they were 
of the position and view that no preliminary injunction 
should issue, they believed it desirable that if the Brother¬ 
hood were enjoined they also should be enjoined without 
prejudice to their position that no injunction should issue. 
The Court agreed, and on December 3, 1947 entered the 
order (App. p. 66) enjoining the Brotherhood from inducing 
the railroad defendants to recognize or comply with the 
agreement of December 18, 1941 or any other agreement or 
understanding insofar as it would deprive any negro fire¬ 
man of assignments thereafter made because he is a negro 
or because he is non-promotable or because of any con¬ 
sideration other than seniority, efficiency, reliability, or like 
considerations, and enjoining it from inducing the said rail¬ 
roads from taking any action with respect to seniority 
rights to assignments thereafter made which would change 
practices with respect to seniority rights to assignments 
as firemen followed by said railroads prior to the agree¬ 
ment of February 18, 1941 or any other agreement which 
provides for discrimination against negro firemen in respect 
to seniority rights to assignments. 
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The Brotherhood asked for a stay of the order pending 
appeal to this Court under Section 10 of the Norris-La- 
Guardia Act (29 U. S. C. sec. 110) and that the District 
Court certify the record to this Court pursuant to that sec¬ 
tion, which request was denied on the ground that the 
Norris-LaGuardia Act is not applicable to this proceeding. 
The Brotherhood asked also for a stay pending its applica¬ 
tion to this Court for allowance of a special appeal and 
pending the appeal. The District Court denied such stay 
but did grant a stay of one week to give the Brotherhood 
an opportunity to apply to this Court for a stay. 

On December 5,1947, appellant filed in the District Court 
a notice of intention to apply to this Court for allowance of 
special appeal. 

C. Subsequent Proceedings 

On December 8,1947, appellant filed in this Court a motion 
for stay pending petition for allowance of special appeal, 
and pending appeal, together with a brief in support thereof 
and a short preliminary record. (Under Rule 10(c) of this 
Court petitioner had until January 2, 1948 to file its peti¬ 
tion for allowance of special appeal.) Since the motion for 
stay would not in the normal course have reached this Court 
for consideration until December 16, and since the stay 
granted below would have expired on December 10, peti¬ 
tioner on December 9 moved this Court for a temporary 
stay pending its consideration of the motion for stay. 

The Court heard counsel on December 9, 1947. By stipu¬ 
lation of all counsel the Court treated the motion for stay 
as a petition for allowance of special appeal and for an order 
maintaining the status quo pending decision thereon. The 
same day it entered an order staying the injunction of the 
District Court pending final action on the petition for al¬ 
lowance of special appeal, and allowed appellant three days 
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to file a brief in support of petition for allowance of special 
appeal. On January 5,1948, the special appeal was allowed, 
and the stay of the preliminary injunction continued pend¬ 
ing disposition of the appeal. 

m. Statutes and Rules Involved 

28 U. S. C., sec. 112 (Judicial Code, sec. 51; 43 Stat. 1264, 
49 Stat. 1213) 

“ * • * no civil suit shall be brought in any district 
i court against any person by any original process or 
proceeding in any other district than that whereof he 
> is an inhabitant; * # V’ 

Rule 4(d)(3) F. R. C. P. 

“ • * * Service shall be made as follows: 

• •••••• 

“(3) Upon a domestic or foreign corporation or 
upon a partnership or other unincorporated association 
which is subject to suit under a common name, by de¬ 
livering a copy of the summons and of the complaint to 
an officer, a managing or general agent, or to any other 
i agent authorized by appointment or by law to receive 
i service of process and, if the agent is one authorized 
by statute to receive service and the statute so requires, 
by also mailing a copy to the defendant.” 

Norris-LaGuardia Act (29 U. S. C., secs. 101-15; Act of 
March 23, 1932, c. 90, 47 Stat. 70) (Section numbers indi¬ 
cated are sections in U. S. Code, Title 29). 

“101. Issuance of restraining orders and injunc¬ 
tions ; limitation; public policy. 

“No court of the United States, as defined in sec¬ 
tions 101-115 of this title, shall have jurisdiction to 
issue any restraining order or temporary or perma¬ 
nent injunction in a case involving or growing out 
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of a labor dispute, except in a strict conformity with 
the provisions of such sections; # 

• •••••• 

“107. Issuance of injunctions in labor disputes; 
hearing; findings of court; notice to affected persons; 
temporary restraining order; undertakings. 

“No court of the United States shall have juris¬ 
diction to issue a temporary or permanent injunc¬ 
tion in any case involving or growing out of a labor 
dispute, as defined in sections 101-115 of this title, 
except after hearing the testimony of witnesses in 
open court (with opportunity for cross-examination) 
in support of the allegations of a complaint made 
under oath, and testimony in opposition thereto, if 
offered, and except after findings of fact by the court, 
to the effect— 

“ (a) That unlawful acts have been threatened and 
will be committed unless restrained or have been 

committed and will be continued unless restrained 

# • • » 


• •••••• 

“(c) That as to each item of relief granted greater 
injury will be inflicted upon complainant by the denial 
of relief than will be inflicted upon defendants by 
the granting of relief;” 

• •••••• 

“108. Noncompliance with obligations involved in 
labor disputes or failure to settle by negotiation or 
arbitration as preventing injunctive relief. 

“No restraining order or injunctive relief shall be 
granted to any complainant • • • who has failed 
to make every reasonable effort to settle such dispute 
either by negotiation * * V’ 

‘ 1 113. Definitions of terms and words used in chapter. 

“ (a) A case shall be held to involve or to grow out 
of a labor dispute when the ease involves persons who 
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are engaged in the same industry, trade, craft, or 
occupation; or have direct or indirect interests 
therein; or who are employees of the same employer; 

• • * whether such dispute is (1) between one or 
more employers or associations of employers and 

i one or more employees or associations of employees; 

• * * or (3) between one or more employees or 

' associations of employees and one or more employees 

or associations of employees; or when the case in¬ 
volves any conflicting or competing interests in a 
‘labor dispute’ (as defined in this section) of ‘per¬ 
sons participating or interested’ therein (as defined 
in this section). 

“ (b) A person or association shall be held to be a 
person participating or interested in a labor dispute 
if relief is sought against him or it, and if he or it 
is engaged in the same industry, trade, craft, or occu¬ 
pation in which such dispute occurs, or has a direct 
or indirect interest therein, or is a member, officer, 
or agent of any association composed in whole or in 
part of employers or employees engaged in such in¬ 
dustry, trade, craft, or occupation. 

“(c) The term ‘labor dispute’ includes any con¬ 
troversy concerning terms or conditions of employ¬ 
ment, or concerning the association or representa¬ 
tion of persons in negotiating, fixing, maintaining, 
changing, or seeking to arrange terms or conditions 
of employment, regardless of whether or not the dis¬ 
putants stand in the proximate relation of employer 
and employee.” 

IV. Statement of Points 

A. Appellant may not be sued in the District of Columbia, 
for it is not an inhabitant thereof as required by the federal 
venue statute, 28 U. S. C., sec. 112. 

B. Appellant was not served with process as provided in 
Buie 4(d) (3), F. B. C. P. 

C. The District Court was without jurisdiction to issue 
the preliminary injunction, for this case involves a labor 
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dispute, and the Norris-LaGuardia Act deprived federal 
courts of jurisdiction to issue injunctions in any case in¬ 
volving or growing out of a labor dispute, except under 
conditions not complied with in this case. 

D. The preliminary injunction alters the status quo, and 
an injunction with such effect may be issued only after final 
hearing. 

V. Summary of Argument 

A. The District Court should have dismissed the action 
because it was brought in the wrong district. Jurisdiction 
-was invoked on the ground that the action arises under 
the laws of the United States. In such a proceeding, a 
defendant may be sued only where it is an inhabitant. 
The Brotherhood is an unincorporated association which 
has its principal offices and carries on most of its activi¬ 
ties in Cleveland, Ohio, and is an inhabitant only of the 
Northern District of Ohio. The venue of the District 
Court when its jurisdiction is invoked in a matter cognizable 
by it as a federal court under Article III of the Constitu¬ 
tion is not affected by local venue provisions applicable to 
the District Court as a court of the District of Columbia 
under Article I. Nor may the suit be maintained against 
the Brotherhood as a class, for it is suable and is being 
sued as a jural entity. And even if maintainable as a suit 
against the members of the Brotherhood as a class, insofar 
as the Brotherhood is being sued as a jural entity the 
action should be dismissed. Nor can it be sustained as a 
class suit for there are and can be no findings that the 
named representatives properly represent the class. 

B. The appellant has not been served with process. No 
officer or agent of the appellant has been served, as required 
by Rule 4(d) (3), F. R..C. P. The Court below, misin¬ 
terpreting Operative Plasterers v. Case, 68 App. D. C. 43,93 
F. (2d) 56 (1937), erroneously applied the test of whether 
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the person served would be likely to convey notice to the 
proper officials. That test is improper in determining 
whether there has been service in the District of Columbia 
in a federal action. 

C. The Norris-LaGuardia Act deprived the District 
Court of jurisdiction to issue an injunction in any case 
involving or growing out of a labor dispute, except under 
specified conditions clearly not met in this action. This 
case clearly involves or grows out of a labor dispute, for 
it concerns “terms or conditions of employment”; the 
appellees complain that some of those terms and condi¬ 
tions are unfair to them. The District Court was thus 
without jurisdiction to issue the injunction. 

D. The preliminary injunction would radically alter the 
situation existing theretofore. Such an injunction may be 
issued only after final hearing. Its issuance was there¬ 
fore improper, for a preliminary injunction must be limited 
to preserving the existing status. In this case it would give 
before trial most of the ultimate relief requested. 

VI. Argument 

A. Appellant may not be sued in the District of Columbia , 
for it is not an inhabitant thereof. 

The jurisdictional allegations of the complaint invoked 
the jurisdiction of the District Court on the ground that 
the action arises under the Constitution and laws of the 
United States (App. pp. 1, 14). 

The Brotherhood is an unincorporated association which 
has its headquarters and principal place of business in 
Cleveland, Ohio. The only office maintained in the District 
of Columbia is that of its national legislative representative 
(who is also one of its vice-presidents). The only other 
person in that office is an employee who is clerk to the 
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national legislative representative. The Brotherhood 
otherwise comes to the district only sporadically, as to 
appear before the National Mediation Board, which main¬ 
tains its offices here. (App. pp. 40-43.) 

In an action not based on diversity, and with other ex¬ 
ceptions not relevant here, a defendant may be sued in a 
district court only in the district in which it is an inhabi¬ 
tant, 28 U. S. C., sec. 112; Black v. Bitker, 135 F.(2d) 962, 
965 (C. C. A. 7, 1943); Sperry Products Co. v. Association 
of American Railroads et al., 132 F. (2d) 408 (C. C. A. 
2,1942). 

In the Sperry Products Co. case the Circuit Court of 
Appeals for the Second Circuit considered in some detail 
the proper venue for a civil suit against an unincorporated 
association in its common name. The Association of Ameri¬ 
can Railroads is an unincorporated association of many 
railroads engaged in activities for the common benefit of 
its members. The evidence indicated that its principal 
office was in Washington, but that it maintained offices and 
engaged in extensive activities in New York also. Suit 
was attempted to be brought against it in New York. The 
court found that its activities in New York were such that 
it could be said to be “found” there, and that it main¬ 
tained in that district a “regular and established place of 
business.” But it held that to be an “inhabitant” of a 
federal judicial district within the meaning of the federal 
venue statute requires something more than “a regular and 
established place of business,” that it is akin to domicile. 
It concluded that an unincorporated association is an “in¬ 
habitant” only of the district in which is located its prin¬ 
cipal place of business. 132 F. (2d) 408,411. 

It is urged that venue properly lies in the District of 
Columbia against the Brotherhood because it is sued not 
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only in its common name but its members are sued also as 
a class. This is unsound for several reasons. 

First, if the suit is brought both against the unincor¬ 
porated association as a jural entity in its common name, 
and against its members as a class, and venue as to the 
association does not lie in the District, then at least in¬ 
sofar as the proceeding is brought against the association 
as a suable entity it should be dismissed. The members 
of the class are jural entities in their own right, and ob¬ 
viously venue does not lie as to one defendant simply 
because it may properly lie as to others. Black v. Bitker, 
supra. 

Second, a class suit is improper where an unincorporated 
association is sued in its common name. Sperry Products 
Co. v. A. A. R. et al., supra, at p. 412. This is obviously 
sound. This readily appears when we recollect why class 
suits are permitted at all. Class suits are permitted when 
the parties are so numerous that it is impractical to bring 
them all into court. Indeed, the Federal Rules limit the use 
of class actions to cases where such a situation in fact 
exists. F. R. C. P. 23(a). In such situation a few members, 
fairly representative of the class, are selected to represent 
the class. But when the members of the class are an asso¬ 
ciation and are made suable as such, the necessity of per¬ 
mitting a class suit in such situation disappears. Thus 
the Sperry Products Co. case properly held that where an 
unincorporated association is suable in its common name 
its members cannot be sued in a class suit. 

It is argued that Tunstall v. Brotherhood of L. F. and E. 
et al., 148 F. (2d) 403 (C. C. A. 4,1945) is to the contrary. 
The suit there was sustained, but it was sustained expressly 
as a class suit and not as a suit against the Brotherhood in 
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its common name. In sustaining service against the mem¬ 
bers of the class, the Court said (at p. 405): 

‘ ‘ If this were not a class suit, but merely a suit against 
the unincorporated association in its common name, 
there would be much force in the position that the 
entity was not properly served * # •. The second 

question, therefore, becomes important: may the suit 
as brought be treated as a class suit? We think it 
may.” 

To the extent that it permitted the proceedings to be 
treated as a class suit it is in direct conflict with the decision 
of the Second Circuit in Sperry Products Co. v. A. A. R., 
supra. We submit, as is shown above, that the better 
reasoning is with the Sperry Products Co. case. But in 
any event, in view of the quoted language in the Tunstall 
opinion, that case certainly does not hold that service was 
properly made for a suit against the unincorporated asso¬ 
ciation, and hence cannot be authority for the proposition 
that in this case venue is properly laid for a suit against 
the association. 

Third, for the suit to be maintained as a class suit the 
members of the class sued must be representative of the 
class. In the Tunstall case the Court sustained the action 
as a class suit, improperly, we submit, but expressly upon 
a finding that the local agents were properly representative 
of the class. Here we have no such finding, nor can such a 
finding be made. In the Tunstall case the local members 
were governed by the collective bargaining agreement 
under attack, and were the very persons who would receive 
the job assignments to w T hich the members of the plaintiff 
class claimed they were entitled. Here we have no such 
situation. It is not alleged that any of the members of the 
local lodges are employed on any of the defendant railroads, 
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and in fact none of the employees of any of the defendant 
railroads is a member of or is eligible for membership in 
the local lodges (App. p. 52). Thus the local defendants are 
not governed by and have no interest in the contracts under 
attack, and therefore are not in a position to defend the 
interests of those who do have an interest in those contracts. 

We submit that employees of the defendant railroads are 
indispensable as particular defendants. McMurray v. 
Brotherhood of Railroad Trainmen, 54 F. (2d) 923 (C. C. A. 
3,1931). In that case a Pennsylvania local of the Brother¬ 
hood of Railroad Trainmen brought suit in that State 
against the Brotherhood. The Brotherhood had ruled that 
the members of a local at the Ohio end of a run, rather 
than the plaintiffs, held seniority rights on the run. The 
Court quoted and agreed with the holding of the court 
below, which stated: 

“Plaintiffs have claimed, and their suit is founded 
thereon, that seniority rights upon the through runs 
are property rights. If so, this court cannot well make 
a decree which will wipe out the claimed property 
I rights of the members of Lodge No. 421 [the Ohio 
lodge] without giving them an opportunity to be heard. 
The Dennison trainmen are probably not resident in 
this district, and so cannot be made parties in the in¬ 
stant action. It seems quite possible that they, with 
i the present defendants, could be joined in another dis¬ 
trict; but whether this be correct or not, they are 
essential parties, and a court of equity can properly 
make no effective order unless they be joined as de¬ 
fendants.’ ’ 

In the instant action the court below sustained the pro¬ 
ceeding against the Brotherhood in the District of Colum¬ 
bia. It did so on the ground that since it has both federal 
and local jurisdiction, it could entertain jurisdiction if the 
Brotherhood is doing business in the District under the 
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local venue statute. (App. pp. 48-50) We submit this was 
error for two reasons. 

The Brotherhood is not engaged in business in the Dis- 
trick of Columbia, but comes here only sporadically. The 
tw’o local lodges of the Brotherhood are engaged in activi¬ 
ties in this District, but it is plain that they are unincor¬ 
porated associations separate and distinct from the 
national organization, and the activities of the local lodges 
cannot be attributed to the national organization. (App. 
p. 43) Indeed, the Court below was personally of the 
opinion that the Brotherhood is not doing business in this 
District, but held otherwise out of deference to its inter¬ 
pretation of the holding of the Fourth Circuit in the 
Tunstall case. (App. pp. 50-1) 

But there is a more basic error in such holding. Of course, 
the District Court exercises both federal jurisdiction under 
article III of the Constitution and jurisdiction as a local 
court under article I, but it cannot exercise both simul¬ 
taneously in the same cause, nor select the capacity in 
which it chooses to act. Venue would not lie in a federal 
district court simply because under a state venue statute 
a non-inhabitant defendant could be sued in the state 
courts. Boyle v. Loring , 107 F. (2d) 337, 340 (C. C. A. 6, 
1939). In O’Donaghue v. United States , 289 U. S. 516, the 
Supreme Court held that when the District Court of the 
United States for the District of Columbia exercises article 
III judicial power, the exercise of such power cannot be 
affected by local legislation. See particularly p. 546. Of 
course, the local venue statute is local legislation. It is 
clear that article III judicial power extends to this con¬ 
troversy, and therefore we cannot look to local legislation 
to see whether venue lies in the District Court. Since the 
federal venue statute prohibits suit in a district in which the 
defendant is not an inhabitant in this type of proceeding, 
to hold that a non-inhabitant of the District of Columbia 
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may be sued in the District Court here under the local 
venue statute in a case cognizable in artice III courts, would 
hold in substance, under the O’Donaghue case, that the 
District Court is not an article III court. 

B. Appellant has not been served with process in this action. 

Rule 4(d) (3) F. R. C. P. provides that service upon an 
unincorporated association shall be made by delivering a 
copy to an officer, a managing or general agent, or other 
agent authorized to receive such process. In this action 
process has not been served upon any such officer or agent 
of the Brotherhood. Appellant did have a vice-president, 
its national legislative representative, who did have an 
office in the District of Columbia, but no service was had 
upon him, for he had been absent from the District for 
several months due to illness. The only purported service 
upon the Brotherhood was made by serving that officer’s 
clerk-stenographer, who had no authority to accept such 
service and did not purport to accept such service (App. 
p. 40) 

The only other persons served are officers of the two local 
lodges in the District. But those local lodges are separate 
unincorporated associations, and the local officers hold no 

i 

office of any kind in the Brotherhood (App. p. 43) It is 
specifically provided in the Constitution of the Brother¬ 
hood that officers of local lodges are not agents of the 
Brotherhood (Exh. 1 P. 266). 

The lower court, however, held that service had been 
effectuated under a misconstruction of the decision of this 
Court in Operative Plasterers v. Case , 68 App. D. C. 43, 
93 F. (2d) 56 (1937). That case involved the question of 
the validity of a judgment entered by a North Carolina 
state court. It was contended here that the judgment was 
not entitled to full faith and credit in the District because 
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there had been improper service in North Carolina. Service 
in that state had been determined by the North Carolina 
Court to have been properly made under the law of that 
state, and so the only question before this Court was whether 
the North Carolina method of service complied with the 
requirements of due process. In determining that question 
this Court of course applied the test of whether the North 
Carolina method of service was reasonably calculated to 
give the defendant notice of the pendency of the action. The 
Court concluded that under the facts shown service on the 
officers of local lodges of that union was reasonably calcu¬ 
lated to give such notice, that since such service was author¬ 
ized by North Carolina law it complied with the constitu¬ 
tional requirements of due process, and that the judgment 
therefore was entitled to full faith and credit. But the 
case did not and could not make any holding on what is 
sufficient service in the District of Columbia. 

The District Court in this case misconstrued the holding 
in the Operative Plasterers case, and considered it to hold 
that since service on the local officer would probably result 
in notice to the national organization, such local officer was 
an agent of the national organization for purposes of service 
of process. (App. p. 60) 

We submit that such interpretation of the Operative 
Plasterers case is fallacious. That case had no relevance 
to what constitutes compliance with Rule 4(d) (3) F. R. C. P. 
It could have no such relevance for it involved no question 
of service in the District and of course the North Carolina 
state courts are not bound by Rule 4(d) (3). Indeed, this 
Court has recently stated that when an unincorporated 
association is sued in the District of Columbia service is to 
be made in accordance with Rule 4(d) (3). Busby v. Elec¬ 
tric Utilities Employees Union, 79 App. D. C. 336, 147 F. 
(2d) 865 (1945). 
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C. The preliminary injunction was beyond the jurisdiction 
of the court under the Norris-LaGuardia Act. 

It is clear that the Norris-LaGuardia Act (29 U. S. C., 
secs. 101-15) deprived the District Court of jurisdiction to 
issue an injunction in this case. 

Section 1 of that Act provides that no federal court 
shkll have jurisdiction to issue an injunction “in a case 
involving or growing out of a labor dispute” except in 
strict conformity with the provisions of the Act. There 
are thus two questions to be determined here, first whether 
this case involves or grows out of a labor dispute, and 
second, if it does, whether the injunction was issued in con¬ 
formity with the provisions of the Act. 

We discuss the second point first, because it is virtually 
conceded that the injunction was not issued in conformity 
with the Norris-LaGuardia Act. 

Section 7 provides that the injunction shall not issue 
unless the court makes findings based on testimony in open 
court that, among other things, the damage to the complain¬ 
ant if relief is denied will be greater than the damage to 
the defendant if the injunction issues. Section 8 re¬ 
quires the complainant to have exhausted all efforts at 
negotiation, mediation, etc. Not only were these things not 
proven, but they are not even alleged; and it is well 
settled that they must be alleged before they can be proven. 
Lauf v. Skinner , 303 U. S. 323; Grace Co. v. Williams , 96 
F. (2d) 478; Terrio v. Nielsen, 30 F. Supp. 77. In any event, 
there was no testimony and no findings on these questions, 
as required by the Act. 

It is equally clear that this case involves or grows out of 
a labor dispute within the meaning of the Act. Section 
113(c) defines a “labor dispute” to include, among other 
things, “any controversy concerning terms or conditions 
of employment * * * regardless of whether or not the 




disputants stand in the proximate relation of employer and 
employee.” This case is obviously such a controversy, 
i The complaint of the plaintiffs below complains of the 
j terms and conditions under which they are employed; 

they complain that the terms and conditions whereby they 
i are limited by percentages in jobs to which they can be 
assigned, or are limited by other provisions, are improper. 

Section 113(a) provides that a case involves or grows out 
! of a labor dispute when it involves “persons who are en¬ 
gaged in the same industry, trade, craft, or occupation 
i * * # or who are employees of the same employer 

# • whether such dispute is * • * (3) between 

one or more employees or associations of employees and one 
i or more employees or associations of employees; or when 
the case involves any conflicting or competing interests in a 
‘labor dispute’ * * * of ‘persons participating or in¬ 
terested’therein * * 

It should require no demonstration that this case in- 
i volves or grows out of a labor dispute within the meaning 
of the Act, for plainly plaintiffs and defendants are engaged 
i in the same industry and even in the same craft, both the 

! colored and white firemen are employees of the same em- 

i ployer, and the dispute is between one or more employees 

and an association of employees. Moreover, the case in¬ 
volves competing interests in a labor dispute of “per¬ 
sons participating or interested” therein, for that term is 
defined in section 113(b) to include a person “if relief is 
! sought against him or it, and if he or it is engaged in the 
same industry, trade, craft, or occupation in which such 
dispute occurs * # * or is a member, officer, or agent 

of any association composed in whole or in part of em¬ 
ployers or employees engaged in such industry, trade, craft, 
or occupation.” 

It is thus abundantly clear that this case falls within the 
i Norris-LaGuardia Act, for however viewed, and by what- 
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ever test, the answer is the same: the controversy involves 
a labor dispute within the meaning of the Act. But if any 
doubt could remain, it is removed by the cases. Lauf v. 
Skinner, 303 U. S. 323; New Negro Alliamce v. Sanitary 
Grocery Co., 303 U. S. 552. 

The New Negro Alliance case is particularly pertinent. 
It involved an effort by a Negro organization to compel the 
grocery chain to employ some Negro clerks, at least in 
stores located in colored neighborhoods. The grocery chain 
had a policy against employing Negro clerks. It was held 
that such a dispute was within the Norris-LaGuardia Act. 
It should be remembered that the dispute there w r as not 
between employees on the one hand and the employer or 
other employees on the other, but between an employer on 
the one hand and on the other hand persons who wanted to 
become employees and an organization that wanted such 
persons to have the opportunity of becoming employees. 
But the Supreme Court held that the dispute was a labor 
dispute since it involved terms and conditions of employ¬ 
ment, and that therefore the District Court was without 
jurisdiction to issue an injunction, stating (at p. 561): 

. “There is no justification in the apparent purposes 
or the express terms of the Act for limiting its defini- 
1 tion of labor disputes and cases arising therefrom by 
excluding those which arise with respect to discrimina- 
i tion in terms and conditions of employment based upon 
differences of race or color.’’ 

It would appear to be beyond dispute that if that case, 
involving discrimination against the employment of Ne¬ 
groes, involve a labor dispute, then certainly this case, in¬ 
volving alleged discrimination against Negroes after they 
become employees in the terms and conditions of their em¬ 
ployment, must also constitute a labor dispute. But ap¬ 
pellees do dispute this, relying on Virginian Ry. Co. v. Sys- 
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tern Federation, 300 U. S. 515, for the proposition that the 
Norris-LaGuardia Act is not applicable to injunctions to 
restrain violations of the Railway Labor Act, since the 
Railway Labor Act was amended after the enactment of 
the Norris-LaGuardia Act and thus its commands must be 
taken as pro tanto modifications of the earlier legislation. 

It is well-settled that implied repeals or amendments of 
statutes are to be found only in the event of utter incon¬ 
sistency between the earlier and later legislation, and then 
only to the extent of the irreconcilable conflict. Ritholtz 
v. March, 70 App. D. C. 283,105 F. (2d) 937 (1939); Grimes 
Packing Co. v. Hynes, 67 F. Supp. 43, 48; United States v. 
24 Cans, 148 F. (2d) 365 (C. C. A. 5, 1945); Wood v. 22 
Packages, 16 Pet. 342, 363, 10 L. Ed. 987 (1842); United 
States v. Borden, 308 U. S. 188,198-9 (1939). As this Court 
said in McCarthy v. McCarthy, 20 App. D. C. 195, 202: 

“Repeals by implication are never favored, and are 
never supposed to be intended except where the pro¬ 
visions of the prior and subsequent statutes are in 
manifest and irreconcilable conflict, and then only 
to the extent that they do so conflict.” 

No such conflict, nor indeed any conflict, can be found 
between the provisions of the Railway Labor Act and those 
of the Norris-LaGuardia Act. There is no conflict in ex¬ 
press terms. It should be remembered that until the 
decision in Steele v. L. N. R. Co., 323 U. S. 192, it was 
believed that no provision of law required a bargaining rep¬ 
resentative not to discriminate unfairly among those he 
represented. Tunstall v. Brotherhood, 148 F. (2d) 403, 
It is only by implication that such a provision is found 
and only by further implication that injunctive relief is 
found under any circumstances to be an available remedy 
for its enforcement. Steele v. L. & N. R. Co., supra, at 
pp. 199-200. Thus the argument of implied pro tanto re- 
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peal in this case is based not on any express conflict in 
language, but seeks to find an implied repeal by virtue of 
impliedly available relief in appropriate cases for the en¬ 
forcement of an implied provision. There is no reason 
whatever to imply the availability of such relief in cases 
where its availability is categorically denied by statute. 

However, even apart from these considerations, but espe¬ 
cially in the light of them, the Virginian case fails to sub¬ 
stantiate appellees’ contention. It involved a suit by the 
duly certified bargaining agent of the railroad’s employees 
to compel the railroad to bargain with it, as required by 
the Railway Labor Act (45 U. S. C., secs. 151-63). The 
railroad had refused even to talk to the bargaining repre¬ 
sentative. The disagreement between the parties involved 
no question of what the terms of employment should be 
or what changes should be made; the dispute involved in 
that case was only the question whether the railroad was 
required to bargain with the union concerning terms and 
conditions of employment. The Court held it was so 
required and could be ordered so to do. 

The case thus constitutes a holding only that a railroad 
employer can be required under the Railway Labor Act by 
mandatory injunction to bargain with the union in an- 
effort to agree on what the terms and conditions of employ¬ 
ment shall be; the case does not hold, and could not hold so 
long as the Norris-LaGuardia Act is law, that an injunction 
may be issued by a federal court to settle the terms and 
conditions of employment or the labor dispute itself. In 
this case the dispute is not as to the proper method or 
required method of settling a labor dispute; here it is 
the labor dispute itself that is in controversy, and the in¬ 
junction is sought to settle that dispute, and hence the 
Virginian case can have no application. 

The Norris-LaGuardia Act itself makes no exceptions to 
the conduct that may not be enjoined in a labor dispute 
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other than under the prescribed conditions. And its legis¬ 
lative history shows plainly that even if the conduct sought 
to be enjoined were in direct contravention of other Con¬ 
gressional enactments an injunction to restrain it would 
be subject to its provisions. A minority of the Senate com¬ 
mittee to which the bill was referred recommended its dis¬ 
approval in part on the ground that it would protect a 
union from an injunction even against violating other 
federal statutes. S. Rpt. 163, Pt. 2, 72nd Cong., 1st Sess., 
p. 9. To meet that objection, shared by others, an amend¬ 
ment was proposed on the floor of the House of Represen¬ 
tatives to except from the provisions of the bill injunctions 
to restrain acts in violation of statute, but the proposed 
amendment was defeated. Congressional Record for March 
8, 1932, p. 5682. 

Appellees rely also on the fact that in Steele v. L. & N. R. 
Co., 323 U. S. 192, and in Tunstall v. Brotherhood, 323 U. S. 
210, no mention was made of the Norris-LaGuardia Act. 
But the failure to mention the point in those cases is neces¬ 
sarily without significance, for the Steele case came up from 
the State courts, to which that Act is not applicable, and 
in the Tunstall cases the point was never raised. Those 
cases thus cannot constitute holdings or even indications 
that the Norris-LaGuardia Act is not applicable. Moreover, 
the manner in which the Tunstall case came to the Su¬ 
preme Court did not make it apparent that a labor dispute 
was involved. That case came up on the contention of the 
collective bargaining representative, sustained in the lower 
courts, that it owed no legal duty to represent fairly. It 
is thus readily understandable why the Supreme Court, 
with that issue before it as the controversy, did not recog¬ 
nize that a labor dispute was involved, especially since the 
point was not raised. We cannot assume that the courts 
searched on their own initiative for additional arguments 
not raised, considered the Norris-LaGuardia Act, and then 
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rejected it without mentioning it. Certainly when the 
point is raised it has as a minimum sufficient substance to 
require explanation if it is to be rejected. We submit that 
now that the point is raised it cannot be rejected. 

D. The 'preliminary injunction should not have been granted 
because it alters the status quo. 

It is well-settled that the function of a preliminary injunc¬ 
tion is to preserve during the pendency of the litigation the 
situation that existed when the proceeding commenced, and 
that it is improper to extend it to grant any of the relief 
bv way of change in the pre-existing situation which it is the 
object of the lawsuit to obtain. United States v. Adler, 107 
F. (2d) 987 (C. C. A. 2, 1939); Warner Bros. Pictures v. 
Gittone, 110 F. (2d) 292 (C. C. A. 3d, 1940). 

United States v. Adler, supra, was a proceeding to compel 
compliance with the milk marketing program of the Gov¬ 
ernment. Apparently it was agreed that the United States 
was certain to prevail, and it was vigorously urged that it 
was essential to the effectiveness of the regulation that 
not only should there be compliance but that the compliance 
be prompt. Nevertheless, the Court held a preliminary in¬ 
junction improper, and stated: 

“The purpose of an injunction pendente lite is to 
guard against a change in conditions which will hamper 
or prevent the granting of such relief as may be found 
proper after the trial of the issues. Its ordinary func¬ 
tion is to preserve the status quo.” (At p. 990.) 

Similarly, in Warner Bros. Pictures v. Gittone, supra, 
where there was little doubt of the final outcome of the case, 
the Court of Appeals reversed an order granting a pre¬ 
liminary injunction because 

“the effect of the preliminary injunction which the 
court granted was not to preserve the status quo but 
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rather to alter the prior status fundamentally. Such 
an alteration may be directed only after final hearing.” 

The appellees urge that unless the preliminary injunction 
is issued they will suffer irreparable injury during the 
pendency of the action. It is sufficient to point out that if 
the injunction does issue the members of the Brotherhood 
will suffer the same irreparable injury during the pendency 
of the action if they finally prevail. It is appellees 
who are seeking the change; and until it is established that 
they are entitled to the change it is highly improper to 
grant it to them. As the Court stated in the Warner Bros. 
case: 

“Irreparable loss resulting from refusal to accord 
the plaintiff a new status, as distinguished from inter¬ 
ference with- rights previously enjoyed by him does 
not furnish the basis for interlocutory relief.” 

The court below recognized that a preliminary injunction 
w’ould alter the pre-existing relationships and rights of the 
parties and that such was not the usual function of a pre¬ 
liminary injunction. But it thought that exceptions could 
be made, and that this case was exceptional in that no doubt¬ 
ful question of law w*as involved in view of the decision 
of the Supreme Court in Steele v. L. and N. R. Co., 323 U. S. 
192, and of the Fourth Circuit in Brotherhood v. Tunstall, 
163 F. (2d) 289. But an analysis of those cases shows such 
conclusion to be erroneous, even if w^e take all the allegations 
in this case as proven to avoid the question of how we can 
know what law is applicable until one knows the facts. Here 
not only has there been no trial, but at the time the District 
Court ordered the injunction none of the defendants had 
yet answered, their time to answer not having expired. 

The Steele case came up on a demurrer to the broad 
allegations of a complaint, broader than the allegations in 
this case. It determined nothing on the merits. It holds 
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only that those sweeping allegations, nncontradicted and 
unexplained, stated a cause of action. The state courts had 
held that the Railway Labor Act imposed no duty on a 
bargaining representative not to treat any group with 
deliberate unfairness, no matter how gross the unfairness. 
The Supreme Court held this to be error. The Tvmstall 
case, recently decided in the Fourth Circuit, involved a 
different railroad and a different factual situation in that 
a different contract was in effect—a contract so discrimina¬ 
tory that some portions of it were admitted to be illegal. 

The situation here is quite different. Here we know 
nothing of the facts, for there have been no admissions 
and no hearing whatever on any of the merits of the case. 
We have now filed our answer in which not only do we 
deny many of the allegations of the complaint but allege, 
and expect to prove at the final hearing if the Court has 
jurisdiction, additional facts which throw an entirely dif¬ 
ferent light on the admitted actions of the Brotherhood. 

The appellees make much of the circumstance that they 
attached to their motion for preliminary injunction an 
affidavit in support of some of the allegations of the com¬ 
plaint, while appellant filed no affidavit in opposition on 
those points. 

The statements in that affidavit all pertain to whether a 
final injunction should issue. They do not deal with the 
questions to be determined before issuing a preliminary 
injunction. If those statements are taken as establishing 
the facts, they may indicate that after final hearing an 
injunction should issue, but they afford no basis for a pre¬ 
liminary injunction. This is seen in bold relief when we 
observe that the interlocutory relief granted below gives in 
major part the final relief requested. 

If the plaintiffs below chose to file an affidavit to prove 
what will be incumbent upon them to prove at the hearing 
on the merits, that may be their privilege; but such circum- 
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stances cast no burden upon defendants below to challenge 
those statements upon penalty of having a preliminary 
injunction granted. As we have stated, in our answer we 
have challenged many of those statements and allege and 
will prove additional and highly significant facts pertaining 
to the question of whether a permanent injunction should 
be granted. But those issues are irrelevant to the ques¬ 
tion of an injunction pendente life. 

VII. Conclusion 

1. In providing for the distribution of business among 
the federal courts, Congress took account of the convenience 
of defendants and provided that in the ordinary civil action 
cognizable in the federal courts and not founded on diversity 
of citizenship a defendant may be sued only in the district 
of which he is an inhabitant. Such provision is intended to 
serve the convenience of the defendant. The plain, simple 
language of the federal venue statute requires this suit 
to be dismissed as to appellant because brought in the 
wrong district, but various arguments requiring strained 
constructions and laborious theories are advanced in sup¬ 
port of the proposition that appellant may be sued in the 
District of Columbia. We have shown those arguments 
and theories to be unsound as a matter of law. 

And no reason can be advanced why any Court in the 
District of Columbia should make any effort to avoid the 
plain impact of the federal venue statute in this case. Not 
only is appellant not an inhabitant of the District, but as 
the complaint shows not one of the twenty-one plaintiffs 
below resides in the District of Columbia. 1 None of the 
railroad defendants is a corporation of the District, and 
none of the local Brotherhood-affiliate defendants has any 


1 Seven are residents of Florida, six of North Carolina, four of Virginia, 
two of Georgia, and one each of South Carolina and Mississippi. 
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interest in the action. In this case, if in any case, the plain 
provisions and obvious purpose of the federal venue statute 
should be applied with rigid vigor. 

2. The court below frankly stated that it regarded the 
defense of improper service as highly technical and one of 
which it disapproved and which it would seek to overrule 
if some plausible theory could be found to overrule it. After 
argument the court stated in substance that its own view 
was that appellant had not properly been served but that it 
was holding to the contrary out of regard to a decision of 
the Circuit Court of Appeals for the Fourth Circuit and to 
Judge Parker who wrote the opinion in that case. (App. 
pp. 59-60) We have shown that a basic step in the reasoning 
of the Fourth Circuit is highly questionable, that a crucial 
fact is different (the representative character of the named 
defendants to represent the class), and that the views of the 
Fourth Circuit in this respect are in direct conflict with the 
views of the Circuit Court of Appeals for the Second 
Circuit. Those two cases, the Tunstall case and the Sperry 
Products Co. case are the only two cases urged by counsel 
on either side to be directly in point on the suability of the 
Brotherhood as a class (and hence whether it may be served 
other than as an unincorporated association). We sug¬ 
gest that the Fourth Circuit and Judge Parker, for whom 
we have the highest respect, are entitled to no greater 
regard than the Second Circuit and Judge Learned Hand; 
and we have shown not only that a crucial fact in the 
Tunstall case is different but that the Second Circuit opinion 
is better founded in reason. 

3. We have shown that the plain words of the Norris- 
LaGuardia Act deprived the District Court of jurisdiction 
to issue the injunction. There can be no question that the 
controversy which is the subject of this proceeding literally 
falls within the definitions in the Act of a controversy in¬ 
volving or growing out of a labor dispute, in which the 
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federal courts are deprived of jurisdiction to issue injunc- 
i tions except under conditions not even purportedly met in 
this case. No other exceptions are contained in the Act 
itself. But appellees urge there is an implied exception 
i of a controversy involving a violation of another federal 
statute. Quite apart from the question of how we can know 
i whether there is a violation of another federal statute until 
we have had a trial, the Norris-LaGuardia Act itself is 
! categorical and has no such exception. The legislative his¬ 
tory, of meagre assistance in the other questions pertaining 
to the Act, shows plainly that no such exception was in¬ 
tended and on the contrary was flatly rejected. And we 
have shown that the Virginian case, the lone citation in sup¬ 
port of the exception, fails to sustain the contention. An 
analysis of that case shows no exception to the plain pro¬ 
visions of the Act, but rather that the facts there involved 
i were outside the provisions of the Act because not involving 

i a labor dispute as defined in the Act. We urge that the 

greatest reluctance should be shown in grafting excep- 
i tions on the Norris-LaGuardia Act, enacted after years of 
struggle and suffering and a recognition that only its cate- 
i gorical terms could offer protection. The enactment of that 
statute was a belated recognition of the fact, long urged 
and now universally accepted, that the courts are not 
appropriate instruments for the disposition of labor dis¬ 
putes. 

4. The temporary injunction granted below gives ap- 
! pellees most, and the heart, of the final relief claimed. It 
requires a radical change in long-established practices, and 
gives appellees a status as employees they have not had 
i heretofore. We have shown how well-settled it is that it 
is beyond the function of a preliminary injunction to grant 
such relief. It should be observed that the situation of which 
appellees complain is of long standing, existing on the 
Southern Railway for at least 37 years. Assuming that 
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tide suit was properly brought in the District of Columbia 
despite the federal venue statute, and assuming that the 
District Court has jurisdiction of appellant despite the lack 
of service and has jurisdiction of the subject matter despite 
the Norris-LaGuardia Act, and assuming before trial that 
appellees will prevail on the merits, we submit that until a 
trial on the merits establishes the right to the relief re¬ 
quested no such relief can properly be granted. 

i We believe the trial on the merits, if one should be had 
in this jurisdiction, will show appellees not to be entitled 
to the relief requested. But more important, we submit 
that prior to such trial and adjudication the relief sought 
as the object of the lawsuit should not be granted. We sub¬ 
mit further that relief by injunction is beyond the juris¬ 
diction of the District Court in this case. And finally, we 
submit that the District Court cannot properly entertain 
the suit against appellant because it is not subject to suit 
in the court below in this cause and in any event has not 
properly been brought into that court. 

Respectfully submitted, 

Milton Kramer, 

! Lester P. Schoene, 

SCHOENE, FrEEHILL & KRAMER, 

! Attorneys for Appellant. 

Harold C. Heiss, 

Russell B. Day, 

Of Cownsel. 
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Statement 

1. Institution of Suit: On October 27, 1947, appellees, 21 
Negro firemen on the three major southeastern railroads, 
brought this suit to vindicate their rights under the Railway 
Labor Act as amended in 1934 (48 Stat. 1185; 45 U. S. C. 
§§151 et seq.), and the Constitution of the United States. 
Appellees instituted the action on their own behalf and on 
behalf of all other Negro firemen similarly situated against 
the three southeastern railroads, the Brotherhood of Loco¬ 
motive Firemen and Enginemen (hereinafter referred to 
as the Brotherhood), the two District of Columbia lodges of 
the Brotherhood and the secretaries of these two lodges 
(App. 1-4). 

In their bill of complaint, appellees alleged that the 
Brotherhood has continuously acted as the sole bargaining 
agent of the entire class of locomotive firemen, including 
Negro firemen, pursuant to the provisions of the Railway 
Labor Act (App. 6). As such sole bargaining agent, the 
Brotherhood has negotiated agreements and arrangements 
with the railroads discriminating against colored firemen 
and depriving them of the rights and job assignments to 
which their• seniority entitled them (App. 6-9). Over the 
years, there have been a number of such discriminatory 
agreements and arrangements, including the Southeastern 
Carriers Agreement (attached as Exhibit A to the bill of 
complaint (App. 17-19)) which was executed in Washing¬ 
ton, D. C. on February 18, 1941 (App. 6-8). Pursuant to 
these agreements and arrangements seniority rights to 
favored job assignments have been denied appellees and 
other members of their class (App. 8) and in addition the 
shift from hand-fired steam locomotives to Diesel locomo¬ 
tives and other non-steam power has resulted in the dis¬ 
placement of many appellees and their class by white fire¬ 
men having less seniority (App. 9). 
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The complaint further alleged that in 1944 the Supreme 
Court of the United States adjudged the Southeastern Car¬ 
riers Agreement and the practices thereunder to be illegal 
and violative of the Railway Labor Act (App. 14). Not¬ 
withstanding this determination by the Supreme Court, 
appellant Brotherhood and the southeastern carriers have 
continued to discriminate against appellees and their class 
in plain violation of the law and the decisions of the highest 
court of the land (App. 14). 

Appellees’ complaint sought a determination of their 
rights and those of their class, a permanent injunction 
against any further discriminatory practices, an order 
directing restoration of jobs unlawfully taken away, a per¬ 
manent injunction restraining appellant Brotherhood from 
purporting to act as representative of the class of locomo¬ 
tive firemen under the Railway Labor Act so long as it did 
not fairly represent all members of the class including the 
Negro firemen, damages for loss of employment and wages 
by reason of the discriminatory practices, and a preliminary 
injunction pending final hearing and determination of the 
action (App. 15-16). 

2. Motion for Preliminary Injunction: At the time of fil¬ 
ing the complaint on October 27, 1947, appellees moved the 
District Court for a preliminary injunction to prevent fur¬ 
ther discrimination and loss of job assignments pending 
the final determination of the action (App. 22-23). In sup¬ 
port of this motion, appellees filed a detailed affidavit by 
Benjamin F. McLaurin, Field Organizer of the Provisional 
Committee to Organize Colored Locomotive Firemen, who 
had been in close and active contact with these colored fire¬ 
men and was fully familiar with the facts and practices 
complained of (App. 23-24). Mr. McLaurin’s affidavit 
states that appellant Brotherhood acts as bargaining agent 
for all locomotive firemen, including appellees and the other 


4 


Negro firemen, despite the fact that the latter are not ad¬ 
mitted to membership in the Brotherhood solely because 
they are Negroes (App. 24-25). Starting some years before 
1941 the Brotherhood began seeking agreements and ar¬ 
rangements with the railroads to have them hire white fire¬ 
men in preference to Negroes and to deprive Negro firemen 
of their seniority rights (App. 25-26). The Brotherhood’s 
efforts resulted in the Southeastern Carriers Agreement 
and other prior and subsequent agreements and arrange¬ 
ments depriving colored firemen of their seniority rights 
(App. 26-27). In addition, by the terms of the Southeastern 
Carriers Agreement and other arrangements and agree¬ 
ments entered into by the Brotherhood and the railroads, 
appellees and their class have been denied the right to serve 
on Diesel locomotives and other forms of non-steam power 
to which their seniority entitled them (App. 27). All of 
these agreements and arrangements were entered into by 
the Brotherhood without giving notice or opportunity to be 
heard to any Negro firemen (App. 27). Asa result of these 
agreements and arrangements, appellant Brotherhood has 
caused appellees and their class to lose their jobs or to be 
demoted to less desirable and more poorly paid runs regard¬ 
less of their seniority, fitness and ability (App. 27-28). 

McLaurin’s affidavit further stated that in 1944 the Su¬ 
preme Court of the United States in the Steele and Tunstall 
casfes* held the discriminatory practices of appellant 
Brotherhood and the railroads involved to be violative of 
the Railway Labor Act (App. 29). Nevertheless, appellant 
Brotherhood ignored these decisions and continued to carry 
out the provisions of the unlawful and discriminatory 
agreements and arrangements (App. 30). The displace¬ 
ment of steam power by Diesel locomotives is continuously 


* Steele v. Louisville & Nashville Railroad Co., 323 U. S. 192; Tunstall 
v. Brotherhood of Locomotive Firemen & Enginemen, 323 U. S. 210. 
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accelerating and Negro firemen are being displaced at an 
ever increasing rate; unless these discriminatory practices 
are stopped, the complete elimination of Negroes from their 
time honored jobs as locomotive firemen in the near future 
is inevitable (App. 30). 

The affidavit concluded that the Negro fireman’s job and 
seniority rights are economic life or death to him (App. 
30); that displaced firemen have no financial means to sup¬ 
port themselves and their families (App. 31); and that 
unless the discriminatory agreements and practices are 
enjoined pending the final hearing in this action, irrepara¬ 
ble injury and the loss of the means of livelihood will be 
suffered by many of the appellees and their class (App. 31). 

3. Action of Appellant Brotherhood: Appellant Brother¬ 
hood filed no affidavit or other statement challemnns: anv 
of the facts set forth in the bill of complaint or the McLaurin 
affidavit. Instead, it filed a Motion to Dismiss or to Stav 
Further Proceedings on grounds of improper venue, failure 
of service and prior action pending (App. 39-40). Appel¬ 
lant apparently no longer presses the last point. 

4. The Position of the United States Government: The 
United States moved the Court below for leave to file a 
memorandum as amicus curiae. Upon the granting of this 
motion, the United States filed a memorandum in support 
of the preliminary injunction requested by appellees. The 
Government stated in part as follows (pp. 2-3): 

“Unless this Court is persuaded by defense affidavits 
that in fact the allegations of the complaint are untrue, 
we submit that a temporary injunction should issue 
pending the final determination both of the substantive 
and the jurisdictional issues in the case. The tempo¬ 
rary injunction sought would not require replacement 
of the colored firemen who have already lost their jobs 
or their preferred positions as a result of defendants’ 

2 h 
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unlawful acts. It would only restrain the defendants 
from discriminating against additional firemen while 
the case was pending. To compel observance of the law 
pendente lite to this extent would thus merely maintain 
the status quo by protecting the colored firemen pres¬ 
ently employed from further discrimination. 

*•••••• 


“. . . we submit that there is a public as well as a pri¬ 
vate interest in this litigation which requires that the 
defendants’ unlawful discriminatory conduct be re¬ 
strained at the earliest moment. Almost three years 
have elapsed since the Supreme Court held that the 
Brotherhood defendant was acting in violation of the 
federal statute, and that the discrimination based upon 
race was ‘ invidious’ as well as ‘illegal.’ The Brother¬ 
hood and the railroads which have cooperated with it— 
whether willingly or not—have completely ignored 
and disregarded the Supreme Court’s ruling. They 
have continued to go their own way without paying any 
attention to the law of the land as it has been applied to 
the very contract here in issue by the highest tribunal.” 

5. Hearings before the District Court: On November 10th 
and 25th the Court below took testimonv and heard full 
and complete arguments on the Brotherhood’s motion to 
dismiss and on appellees’ motion for preliminary injunction. 
The Court gave appellant Brotherhood every opportunity 
to challenge the facts in the complaint and McLaurin affi¬ 
davit, but the Brotherhood continuously refused to avail 
itself of the opportunity. 

6. Action of the District Court: The District Court denied 
the Brotherhood’s defense of improper venue on the author¬ 
ity of Tunstcdl v. Brotherhood of Locomotive Firemen & 
Enginemen , 148 F. (2d) 403 (App. 50-51). The Court 
denied the Brotherhood’s defense of improper service on 
two grounds: first, that service on the local lodge is service 
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on the Brotherhood under the TunstoXl case and second, 
that service on the recording secretary of a local lodge is 
service on the Brotherhood under Operative Plasterers, etc. 
Association v. Case, 68 App. D. C. 43, 93 F. (2d) 56, 65 
(App. 59-61). The Court thereupon, after hearing full 
argument, granted appellees’ motion for a preliminary 
injunction against the Brotherhood (App. 62-66). In a 
careful opinion the Court set forth the reasons which im¬ 
pelled it to take this action. The Court said in part (App. 
64, 65): 

“ The problem that confronts us is simply this: May 
a faithful employee who has earned a place for himself 
by a long period of service be stripped of his means 
of livelihood by his own bargaining agent? To the 
individual immediately concerned such an eventuality 
would be a disaster. To permit such a tragic result 
would be to tolerate a grave injustice. The law does 
not allow an agent to act in this manner toward any 
member of the group which he represents. 

• •••••• 


“In this case we already have rulings by the Supreme 
Court of the United States and by the Circuit Court of 
Appeals for the Fourth Circuit condemning as illegal 
the specific practices set forth in the complaint. Con¬ 
sequently no doubtful question of law is involved.” 

The Court therefore announced that it would grant a pre¬ 
liminary injunction against appellant Brotherhood (App. 
66). In view of its public importance, the Court stated that 
the case would be advanced for prompt trial upon applica¬ 
tion by any defendant (Transcript p. 189). Appellant 
Brotherhood has made no such application. 

On December 3rd, the Court entered its Findings of Fact, 
Conclusions of Law and Order. At the request of the rail¬ 
roads involved, the Court included them and a number of 
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their subsidiaries in the injunction order (App. 67). The 
Court found that appellant Brotherhood 

“is continuing and threatens to continue to insist upon 
the application by the defendant railroads of the terms 
of the aforesaid agreements to further discriminate 
against these plaintiffs, with respect to job assignments, 
to continue to deny them preferred runs on Diesel loco¬ 
motives and otherwise to which their seniority entitles 
them, and in like manner to displace and discriminate 
against other Negro firemen employed by the said rail¬ 
roads on whose behalf these plaintiffs sue. 

i “5. The loss of assignments as firemen and the de¬ 
nial of assignments as helpers on Diesel locomotives 
and the failure to accord to plaintiffs and other Negro 
firemen the runs to winch their seniority rights entitle 
them constitute irreparable injury for which there is 
no adequate remedy at law T ” (App. 68). 

Pursuant to these findings, the Court entered its order 
enjoining appellant Brotherhood and the railroads from 
denying appellees and their class their seniority rights on 
job assignments thereafter made (App. 70-72). 

7. Subsequent Proceedings: After the entry by the Court 
below of the injunction order, appellant Brotherhood peti¬ 
tioned this Court for the allowance of a special appeal under 
D. C. Code, Section 17-101. On December 9th this Court 
ordered that the preliminary injunction granted by the 
District Court be stayed pending final action on the petition 
for special appeal. On January 5,1948, this Court entered 
an order allowing the special appeal and continuing in 
effect the stay of the preliminary injunction pending final 
disposition of the appeal or until further order of the Court. 

8. Position of the Railroads: On December 16 the rail¬ 
roads involved filed a statement of their position with this 
Court. The railroads simply asked that “Whatever order 
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be entered by this Court as to the preliminary injunction 
granted by the Court below, apply equally to them and to 
the Brotherhood, so that as to performance of the agree¬ 
ments under attack in this suit the parties to said agree¬ 
ment shall at all stages of the litigation remain in pari 
passu” (pp. 3-4). The railroads did not appeal from the 
order granting the preliminary injunction and counsel for 
the Southern Railway stated orally to this Court that the 
carriers would experience no practical difficulty in comply¬ 
ing with the injunction order by following traditional sen¬ 
iority rules. It is interesting to note in this connection that 
the railroads did not join the Brotherhood in its petition 
for certiorari when the latter sought to upset the decision 
of the United States Court of Appeals for the Fourth Cir¬ 
cuit in the most recent Tunstall case ( Brotherhood of Loco¬ 
motive Firemen and Enginemen, et al., v. Tunstall, 163 F. 
(2d) 289) which presented identical issues to those in the 
case at bar. 

Statutes and Rules Involved 

The Statutes and Rules involved are set forth in Appendix 
B hereof, infra, pp. 34 to 41. 

Summary of Argument 
I 

The Brotherhood is doing business in the District of 
Columbia through its two local lodges here and a national 
legislative office. Because it is doing business in the District, 
the Brotherhood was properly sued as an entity under 
Section 11-306 of the District of Columbia Code. Similarlv, 
venue was properly laid in the District Court treating the 
case as a class suit. Tunstall v. Brotherhood of Locomotive 
Firemen & Enginemen, 148 F. (2d) 403. Thirdly, as if to 
make assurance doubly sure, Section 301(c) of the Labor- 
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Management Relations Act, 1947, (Public Law No. 101, 
Chapter 120, 80th Cong., 1st Sess.) allows suit in any dis¬ 
trict in which agents of the union “are engaged in repre¬ 
senting or acting for employee members.” Finally, appel¬ 
lant 's argument boils down to the contention that it can only 
be sued in Ohio where none of the railroads involved do 
any business; since, appellant also contends that the rail¬ 
roads are indispensable parties, no suit would lie at all. 

II 

The Brotherhood was properly served as a class under 
Rule 23 in strict accord with the procedure approved by 
Judge Parker in the Tunstall case, supra. The Brotherhood 
was also properly served as an entity in its common name 
under Rule 4(d) (3) and the Operative Plasterers case, infra. 
Finally, the Brotherhood was properly served under Section 
301(d) of the Labor-Management Relations Act, 1947, pro¬ 
viding that service “upon an officer or agent of a labor 
organization, in his capacity as such, shall constitute service 
upon the labor organization.” 

III 

During six years of litigation in the federal courts, neither 
the Brotherhood nor any of the railroads involved nor any 
of the lower or appellate courts, including the Supreme 
Court, ever even suggested that the Norris-LaGuardia Act 
had any application to a proceeding of this kind. The reason 
for this is clear. The Norris-LaGuardia Act was intended, as 
Congress expressly stated, to prevent employers from inter¬ 
fering with the rights of labor. It has no application what¬ 
ever to a suit by employees to vindicate rights under the 
Railway Labor Act, the provisions of which “cannot be 
rendered nugatory by the earlier and more general pro¬ 
visions of the Norris-LaGuardia Act. . . .” Virginian 
Ey. Co. v. System Federation, 300 U. S. 515, 563. 
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. IV 

Appellant Brotherhood must demonstrate that the Court 
below abused its discretion in granting the preliminary 
injunction. It cannot do so, for every sound reason of 
public and private right called for the issuance of the 
injunction. The facts asserted by appellees were not con¬ 
troverted ; as the Court below stated, no doubtful question 
of law is involved; public as well as private rights are in¬ 
volved as pointed out by the Government’s memorandum 
as amicus in the Court below; appellees are suffering clear 
irreparable injury in being deprived of the job assignments 
to which their seniority entitles them. Consequently, the 
preliminary injunction was proper even if it could be said to 
disturb the status quo. In a real sense, however, the order 
of the Court below preserves the status quo. It does not 
require the parties to undo past discriminations; it only 
prevents new discriminations in future job assignments, 
thereby preventing the infliction of additional irreparable 
injury upon appellees and their class pending the final 
determination of this action. 

ARGUMENT 

i 

I 

Venue 

Venue was properly laid in the District Court of the 
United States for the District of Columbia for three sepa¬ 
rate, distinct and valid reasons. First, The Brotherhood 
was properly sued as an entity under the District of Co¬ 
lumbia Code; second, venue was properly laid in the Dis¬ 
trict Court treating the case as a class suit; third, Section 
301(c) of the Labor-Management Relations Act, 1947 makes 
specific provision for suits against labor organizations in 
the circumstances of this case. 



1. Although this cause of action arises under the Railway 
Labor Act, it is entertainable not only by federal district 
courts but by'state court s as well. This wa s decided by the 
Supreme (Jourt in Steele v. Louisville & Nashville Railroad . 
523" U. S. iy^, and the companion case of } 1'unstall v. Brother - 
hood of Locomotive Firemen & Enginemen, 323 U. S. 210, 
which passed upon the sufficiency of complaints involving 
the same basic collective contract and same basic arrange¬ 
ments and'practices between appellant Brotherhood and the 
southeastern carriers as is involved in this case. The com¬ 
plaint in this case was fashioned upon those in the Steele 
and Tunstall cases. 

The United States District Court for the District of Co¬ 
lumbia has jurisdiction similar to that of a state court as 
well as that of a federal district court. O’Donoghxve v. 
L nited States 289 U. S. 516; U. S. ex rel. Laughlin v. Eicher, 
56 F. Supp. 972 (D. C.). Accordingly, venue is not depend¬ 
ent upon 28 U. S. C. § 112, as appellant contends, but upon 
Section 11-306 of the District of Columbia Code. Section 
11-306 provides that the District Court ‘ ‘ shall have cogni¬ 
zance ... of all cases in law and equity between parties, 
both or either of which shall be resident or be found within 
said district . . .” The Brotherhood being suable as an 
entity may therefore be ~sue d in the District Court iflTis 
"i ound ] ’—i.e., doing business—in the Distric t of Columbia 
even though its principal office is in Cleveland. 

^Sycny Products Co. v. Association of American Rail¬ 
roads, 132 F. (2d) 408 (C. C. A. 2,1942), upon which appel¬ 
lant relies, has no application because the question there 
presented was whether the defendant was an “inhabitant” 
of the Southern District of New York so as to be subject to 
suit for patent infringement in the federal court under 28 
U. S. C. § 109. The question here is whether the Brother¬ 
hood is “found”—i.e., doing business—in the District of 




Columbia, not whether it is an “inhabitant” of the Dis¬ 
trict. 

The contention that the Brotherhood is not doing business 
in the District—if that is the contention—is plainly friv¬ 
olous. Two of its subordinate lodges (these are joined as 
defendants) are located in the District of Columbia and 
each of the lodges has a substantial number of members 
(App. 4, 52-59). The Brotherhood, moreover, maintains 
a national office in the District in which one of its vice presi¬ 
dents and a clerical assistant are permanently stationed 
and through which its national legislative activities are 
carried out (App. 40). I n fact, the very agreement up on 
which this case is based - was executed in the District of 
Columbia (A pp. 

Tiie constitution ot'The Brotherhood is before the Court. 
In the Appendix to this brief, we have set forth an analysis 
of some parts of its constitution which was submitted to 
the Court below on the question of the adequacy of service. 
The constitution shows what would be apparent without it, 
that this union carries out its activities within the several 
states and the District of Columbia through local or sub¬ 
ordinate lodges spread throughout the country. Through 
such lodges the Brotherhood carries on the principal kinds 
of business which a union does anywhere. If the prese nce 
and a ctivity of the constituent parts of a union in the Dis¬ 
trict O f Columbia d o not mn<-Hfrfn tho J um p ... f lUL^ooc 
there, it must mean that labo r unions, unlike other corporate 
or^ untncorporate cl e^titTP 0 , ^ t 1 — rtntn in 

which t hey maintain their headquarters, even though realis¬ 
tically considered their essential ac tivities are elsewhere. 
Appellant Brotherhood has indicated no authority or reason 
why any such rule should prevail. As its constitution shows, 
it exercises authority over the activities of its lodges in the 
District, it collects dues from its members in the District, 
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it prescribes many of the methods by which its locals carry 
on other activities in the District, and it executes collective 
agreements here which affect its operations throughout a 
large portion of the country. In fact the Brotherhood would 
be an empty shell if its activities at headquarters were to be 
considered divorced from its operational activities through 
its locals in the several states. The question of jurisdiction 
over a labor union has recently been determined by the New 
Jersey courts in the case of Moran v. International Alliance 
of Theatrical, etc. Employees, 139 N. J. Eq. 561, 52 A. 
(2d) 531 (1947) and this Court is respectfully referred to 
the well considered opinion there which convincingly rejects 
similar arguments made by the International union there. 
See the comment on this case in 60 Harv. L. Rev. 1166 (Sept. 
194 7 )." —~ " ’ 

| That the Brotherhood’s activities in the District of 
Columbia would plainly meet the requirement of “doing 
business” unless it is immune from the general rule t appli¬ 
cable to foreign corporations, is readily apparent by refer¬ 
ence to the tests laid down in Frene v. Louisville Cement 
Co., 77 App. D. C. 129,134 F. (2d) 511, by this Court and in 
\ International Shoe Co. v. Washington, 326 U. S. 310, by the 
' \ Supreme Court. 

2. Venue is properly laid in the District Court because 
this suit was brought as a class suit as well as a suit against 
the Brotherhood in its common name. See Moore; Federal 
Practice, vol. 2, p. 2236. Paragraph 12 of the Bill of com¬ 
plaint (App. 4) is clear and explicit on this point: 

“12. Upon information and belief, defendants sub¬ 
ordinate Lodges No. 7 and No. 532 are all the lodges of 
defendant Brotherhood within the District of Columbia 
and are truly and fairly representatives of the other 
subordinate lodges of Brotherhood and of Brotherhood 
itself, and the interest of all the members, subordinate 
1 lodges and of the Brotherhood will be adequately repre- 
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sented in this action by the defendants. The defend¬ 
ants subordinate Lodges and the Defendants McQuade 
and Lacey are sued as representatives of the member¬ 
ship of all the subordinate lodges and of the Brother¬ 
hood itself as a class under Rule 23(a) of the Federal 
Rules of Civil Procedure.” 

The above allegation brings this case squarely within the 
Tunstall case, supra, upon which the Court below relied. 
The allegations in that case, as set forth in Judge Parker’s 
opinion, are identical with the allegations in the case at bar. 
Appellant Brotherhood does not seem to question this point, 

n 

) 

lodges have no discriminatory agreements with the rail¬ 
roads; the lodges in the Tunstall case had such agreements; 
therefore the lodges in the Tunstall case were representative 
whereas the Washington lodges are not. But the question 
which group is the more representative can hardly turn on 
one activity, particularly one already condemned by the 
courts. Indeed one might venture the hope that the non- 
discriminatory lodges are more representative of the total 
class of membership than those that do discriminate. 

The Sperry Products case to which appellant refers, in¬ 
volved a suit for patent infringement against the American 
Railroad Association which the court found could be sued 
as an entity. The members of the Association were rail¬ 
roads—all separate business enterprises. The court’s very 
brief remarks that individual railroad companies could not 
properly be deemed members of a class for the unusual 
purpose of a class suit for patent infringement seems 
to have been based upon this consideration. While appel¬ 
lant here contends that the Sperry decision is in conflict 
with the decision of the Fourth Circuit Court of Appeals in 


buT"fT*lie 3 upon the ati dined argument th at the dis trict of 
Columbi a lodges in the present casej axn-l ooo repreocn tative 
oftheckres-thaii the local lodges in the Tunstall case (p. 13). 
Appellant’s arguhienL sSSTOiTTb be this: The Washington 
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the Tunstall case, it should be noted that in its petition for 
certiorari in the Supreme Court, the Brotherhood did not 
ask for a review of the Tunstall decision upholding the class 
suit on the ground of a conflict of decision with the Second 
Circuit. In any event, the facts in Tunstall were precisely 
those here involved and a court concerned with a patent 
infringement suit against an association of railroads is deal¬ 
ing with a quite different situation. 

3. Section 301(c) of the Labor-Management Relations 
Act, 1947, provides as follows: 

“For the purposes of actions and proceedings by or 
against labor organizations in the district courts of the 
United States, district courts shall be deemed to have 
jurisdiction of a labor organization (1) in the district 
in which such organization maintains its principal of¬ 
fice, or (2) in any district in which its duly authorized 
officers or agents are engaged in representing or acting 
for employee members.” 

It would hardly seem controvertible that the lodges and 
their various officers “are engaged in representing or act¬ 
ing for employee members” of the Brotherhood in the 
District of Columbia. In addition, the Brotherhood main¬ 
tains an office at 10 Independence Avenue, S.W., Washing¬ 
ton, D. C., which is operated by Mr. Jonas A. McBride, a 
Vice President and National Legislative Representative of 
the Brotherhood (App. 40). Although McBride has been 
temporarily absent from Washington due to illness, there 
is no suggestion that the office will not be kept open to rep¬ 
resent and act for employee members. 

4. Finally, appellant’s venue argument deserves to be 
held up to tlie test of reasonableness. Appellant contends 
in effect that it must be sued in Ohio, its headquarters. It 
also contends that the railroads are indispensable parties to 
any suit against it. The railroads in question, of course, do 
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no business in Ohio and could not be sued there. One won¬ 
ders whether the Brotherhood is serious in its efforts to 
wholly immunize itself from suits in this manner after six 
years of litigation. 

II. Service of Process 

The Brotherhood was properly served with process both 
as a class under Rule 23 and as an entity in its common 
name under Rule 4(d)(3). The propriety of service upon 
the Brotherhood as a class is fully discussed in Judge 
Parker’s opinion in the Tunstall case, supra. The pro¬ 
cedure there approved "was followed in this case and little 
can be added to demonstrate the adequacy of the service 
upon the subordinate lodges and their officers within the 
District of Columbia. 

The Brotherhood was properly served as an entity. It is, 
of course, suable as such. Busby v. Electric Utilities Union, 
79 App. D. C. 336,147 F. (2d) 865. The Marshal’s return 
shows that he served Russell, who was in charge of the 
Washington office of the Brotherhood in the absence of the 
Vice President because of illness. Service was also made 
upon McQuade, Lacey, and Reynolds, who are the Recording 
and Financial Secretaries of the two subordinate lodges of 
the Brotherhood in the District. The Court below took 
testimony and found that the two subordinate lodges are 
agents of the defendant Brotherhood and that the relation 
of Lacey, McQuade, Reynolds, and Russell to the Brother¬ 
hood 'were such that it was 11 reasonable to conclude that 
they would give notice of this action to the proper officers of 
the defendant Brotherhood” (App. 45). This was the test 
for the adequacy of service laid down by this Court in 
Operative Plasterers etc. Association v. Case, 68 App. D. C. 
43, 93 F. (2d) 56. There was submitted to the Court below 
and there is included in the Appendix to this brief a memo¬ 
randum analyzing portions of the Constitution of the Broth- 
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erhood which is in evidence, in the light of the tests laid 
down by this Conrt in the Operative Plasterers case. The 
memorandum shows how fully and completely the criteria 
prescribed by this Court have been met. 

To be sure, the exact question in the Operative Plasterers 
case was whether the service underlying the North Carolina 
judgment was sufficient to accord that judgment the right 
to full faith and credit. It is not suggested, however, that 
there were any peculiar requirements for service under 
North Carolina law or that Rule 4 (d) (3) of the Federal 
Rules requires anything more than the sort of reasonable 
notice which would be necessary for a foreign judgment 
to be given credit in the courts of the District of Columbia. 
As the Court below pointed out, the tests laid down in 
Sec. 13-103 of the D. C. Code for service on foreign corpora¬ 
tions is a fair indication of the policy of Congress as to the 
adequacy of service upon unincorporated associations which 
are now subject to suit in their common name. 

The fact is that the service did bring notice of the suit 
to the proper officers and brought “the Brotherhood in 
fighting” ( Tunstall v. Brotherhood of Locomotive Firemen 
& Enginemen, 148 F. (2d) 403, 406); that Russell was in 
charge of the Washington office of the Brotherhood and 
that Lacey, McQuade and Reynolds are responsible officers 
of the subordinate lodges whose duties require them to 
notify the officers of the parent Brotherhood of matters of 
moment which arise in the course of activities of the lodges 
in the District of Columbia. The Brotherhood points to 
no authority or reason why more should be required than 
that service be made “by a method reasonably calculated 
to give the person or entity knowledge of the attempted 
exercise of jurisdiction and an opportunity to be heard.” 
Chief Justice Stephens in the Operative Plasterers case, 
supra, p. 65. See also Brotherhood of Trainmen etc. v. 
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Agnew, 170 Miss. 604, 155 So. 205 and cases cited in the 
opinion of Chief Justice Stephens. 

As if to remove any doubt that might previously have 
existed on this matter, Congress in Section 301 (d) of the 
Labor-Management Relations Act, 1947, provided that 
service “or other legal process of any court of the United 
States upon an officer or agent of a labor organization, in 
his capacity as such, shall constitute service upon the labor 
organization.” As we have already seen, service has been 
made upon not one but a number of agents of the Brother¬ 
hood. 


IIL The Norris-LaGuardia Act 

The contention that the Norris-La Guardia Act of March 
23, 1932, c. 90, 47 Stat. 70; Title 29, U. S. C. Secs. 101-15 
prohibits the granting of the injunction order is raised by 
the Brotherhood for the first time in this proceeding despite 
six years of litigation. At no time in all the six years in 
which the Tunstcdl case was in the various federal courts 
was there any suggestion by the Brotherhood or by any 
of the other defendants that the Norris-La Guardia Act 
was applicable. As late as October 15, 1947 the Brother¬ 
hood filed its petition for certiorari in the Suplreme Court 
and failed or refrained from making any such point. Now 
after six years, the Brotherhood seizes on this new conten¬ 
tion as a last desperate effort to retain the fruits of its 
unlawful conduct. 

As the Court below remarked when appellant’s counsel 
raised this issue, “Chief Justice Stone, who wrote the 
opinion in the Steele case, was well familiar with the Norris- 
La Guardia Act, and so was Judge Parker” (Transcript 
p. 164). Despite the failure of appellant to raise the point, 
it would have been up to the Supreme Court and the Circuit 
Court to consider the Norris-La Guardia Act sva sponte 
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since the point goes to the jurisdiction of the court to issue 
an injunction. “Either the trial court or the appellate 
may, of its own motion, take the objection that the case 
is not within the equity jurisdiction.” Twist v. Prairie 
Oil & Gas Co., 274 TJ. S. 684, 690. 

Thus, the complaint in the TunstaU case would have 
failed to state a cause of action for an injunction if the 
Norris-La Guardia Act applied, since the various allega¬ 
tions as to irreparable injury, efforts at mediation, etc. 
were not set forth. (29 U. S. C. §§ 107, 108) Nevertheless, 
the Supreme Court held that a proper cause of action was 
stated. See 323 U. S. 210. When the Tunstcdl case went 
back for trial, a summary judgment against the Brother¬ 
hood was rendered and affirmed. This could not have been 
properly done if the Act applied since no injunction may be 
issued except on testimony taken in open court. See Sec. 
107 for other requirements which would likewise not have 
been met. 

The reason why the Brotherhood never raised this point 
through all these years of litigation and why neither the 
Supreme Court nor the Fourth Circuit Court of Appeals 
ever adverted to the Norris-La Guardia Act is clear. The 
present attempted application of this Act is so far afield 
from its intended purpose that Congress could not have 
had anything remotely resembling a suit of this type in 
mind when it passed this great law\ The entire history of 
the Act demonstrates that it was aimed at the abusive use 
of the injunction against the rights of labor. See Frank¬ 
furter and Green, The Labor Injunction, (1930), Chapt. V. 
One has only to look at the public policy set forth by Con¬ 
gress in the Norris-La Guardia Act and at its basic provi¬ 
sions to see the evil under attack. In Section 102, Congress 
declared that the individual unorganized worker is commonly 
helpless to obtain acceptable conditions of employment, that 
he should have full freedom of self organization, “and that 
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he shall be free from the interference, restraint, or coercion 
of employers of labor, or their agents, in the designation 
of such representatives or in self-organization or in other 
concerted activities for the purpose of collective bargain¬ 
ing or other mutual aid or protection” (29 U. S. C. § 102). 
In Section 103 Congress outlawed the so-called “yellow- 
dog” contract (29 U. S. C. § 103). In Sections 104 and 105, 
Congress denied United States Courts jurisdiction to en¬ 
join various acts connected with strikes, picketing and 
“yellow-dog” contracts (29 U. S. C. § 104, 105). The sug¬ 
gestion that a law so conceived should now be applied to 
prevent a group of colored firemen from obtaining their 
rights under the Railway Labor Act, a subsequent act of 
Congress, can hardly be seriously considered. 

Appellant relies (p. 20) upon two cases in which the Su¬ 
preme Court refused to allow an employer to enjoin the 
picketing of his premises. Lauf v. Shinner, 303 U. S. 323; 
New Negro Alliance v. Sanitary Grocery Co., 303 U. S. 552. 
As we have already seen, the Act was passed to prevent 
exactly that. These cases have no relationship to the 
case at bar where a group of employees are seeking to 
enforce their rights to the fair representation guaranteed by 
the Railway Labor Act. Steele v. Louisville & Nashville 
Railroad Co., supra; Tunstall v. Brotherhood of Locomotive 
Firemen & Enginemen, supra. 

Any doubt that might remain after looking at the clear 
intent of the statute is set to rest by unanimous decision 
of the Supreme Court in Virginian Ry. Co. v. System Fed¬ 
eration, 300 U. S. 515. Like the present case, the Virginian 
Ry. case was an action by a labor union to obtain an injunc¬ 
tion to enforce rights granted by the Railway Labor Act. 
Justice Stone’s opinion is clear and concise (300 U. S. at 
562-563): 

“Petitioner assails the decree for its failure to con¬ 
form to the requirements of section 9 of the Norris- 
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i LaGuardia Act (29 U. S. C. A. § 109), which provides: 
‘Every restraining order or injunction granted in a 
case involving or growing out of a labor dispute shall 
include only a prohibition of such specific act or acts as 
' may be expressly complained of in the bill of complaint 
or petition filed in such case and as shall be expressly 
included in • # * findings of fact made and filed by 
the court.’ The evident purpose of this section, as its 
history and context show, was not to preclude manda- 
1 tory injunctions, but to forbid blanket injunctions 
against labor unions, which are usually prohibitory in 
form, and to confine the injunction to the particular 
acts complained of and found by the court. We deem 
it unnecessary to comment on other similar objections, 
except to say that they are based on strained and un- 
! natural constructions of the words of the Norris- 
LaGuardia Act, and conflict with its declared purpose, 
section 2 (29 U. S. C. A. $ 102), that the employee ‘shall 
be free from the interference, restraint, or coercion of 
employers of labor, or their agents, in the designation 
of such representatives or in self-organization or in 
other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection.’ 

“It suffices to sav that the Norris-LaGuardia Act can 
affect the present decree only so far as its provisions 
are found not to conflict with those of section 2, Ninth, 
of the Railway Labor Act (45 U. S. C. A. § 152, subd. 9), 
authorizing the relief "which has been granted. Such 
provisions cannot be rendered nugatory by the earlier 
and more general provisions of the Norris-LaGuardia 
Act . . .” 

Just as in the Virginian Ry. case, here we have an at¬ 
tempted application of the Norris-LaGuardia Act which 
would conflict with its declared purpose of freeing the em¬ 
ployee from employer coercion. Just as in the Virgmian Ry. 
case, this is a suit to vindicate rights under the Railway 
Labor Act and its “provisions cannot be rendered nugatory 
by the earlier and more general provisions of the Norris- 
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LaGuardia Act.” An Act designed to protect the rights 
of labor from employer interference cannot properly be 
made the vehicle for depriving appellees and their class of 
protection against discriminatory practices condemned by 
the Railway Labor Act and the Supreme Court of the 
United States. 

IV. The Preliminary Injunction Was a Proper Exercise of 
the District Court’s Discretion 

Few principles of law are more firmly established than 
the one which recognizes that the granting or denial of a 
preliminary injunction is a matter resting in the sound dis¬ 
cretion of the trial court; that appellate courts will not 
disturb such a determination except in a plain case of abuse 
of discretion. Alabama v. United States, 279 U. S. 229. 
Far from any abuse of discretion, the opinion and the find¬ 
ings of the court below amply justify interlocutory relief. 

Every sound reason of public and private right called 
for the issuance of the injunction. First, none of the facts 
alleged in the complaint and in McLaurin’s affidavit were 
in any way disputed by the Brotherhood. Second, the ques¬ 
tions of law which are involved in this case have been defi¬ 
nitely decided against appellant by the Supreme Court and 
the Fourth Circuit Court of Appeals. Third, the issuance 
of a preliminary injunction in this case is peculiarly justi¬ 
fied since this is an action to enforce public as well as private 
rights and courts of equity “go much farther both to give 
and withhold relief in furtherance of the public interest 
than they are accustomed to go when only private interests 
are involved.” Virginian Ry. Co. v. System Federation, 
300 U. S. 515, 552. 

The invalidity of the Southeastern Carriers Conference 
Agreement of February 18, 1941 has been conclusively 
determined by the Supreme Court in the Steele and Tunstall 
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cases, 323 U. S. 192, 323 U. S. 210. The attempted justifica¬ 
tion of its conduct by the Brotherhood in the Tunstall case 
has finally been found to be without substance by the Dis¬ 
trict Court in Virginia (69 F. Supp. 826) and by the Circuit 
Court of Appeals (163 F. (2d) 289), and on December 15, 
1947 the Supreme Court refused to review their determina¬ 
tions (16 L. W. 3191). As has already been pointed out, 
there is nothing in the record to dispute the facts alleged in 
the complaint and McLaurin’s affidavit bringing the case 
at bar squarely within the earlier rulings. Appellees are 
suffering clear irreparable injury in being deprived of the 
job assignments to which their seniority rights entitle them. 
The railroads are not seeking any appeal and as stated by 
counsel for the Southern Railway orally to this Court, the 
carriers will experience no practical difficulty in complying 
with the terms of the order by following their traditional 
seniority rules. There is no possible reason why, pending 
the determination of this action the outcome of which is 
enshrouded in so little doubt, appellant should be permitted 
to continue its discrimination against appellees and their 
class and reap a new harvest of fruits of its unlawful 
conduct. 

The real issue which this appeal raises is whether the 
Brotherhood is to be permitted by further dilatory moves 
“to continue to flout the Supreme Court’s decision”, to use 
the language of the Attorney General in the Government’s 
memorandum as amicus in the court below. It has already 
been mentioned that the preliminary injunction in this case 
is for the purpose not only of protecting the important 
private rights of appellees and the class they represent, but 
also to protect the public interest in the policies prescribed 
by the Railway Labor Act and up to now violated by the 
Brotherhood. See Virginian Ry. Co. v. System Federation , 
300 U. S. 515, 552. 



25 


Even if this preliminary injunction could be said to 
disturb the status quo in the sense that it prevents new 
discriminations against Negro firemen, this would be no 
argument against the propriety of granting interlocutory 
relief in view of the compelling reasons outlined above. 
But in a real sense, the order of the Court below preserves 
the status quo. It does not require the parties to undo past 
discriminations against Negro firemen in the assignment 
of jobs. It only requires that in the future assignments of 
“ runs’ * appellees and their class be given the assignments 
to which their seniority entitles them. The order requires 
only that the normal seniority practices which the railroads 
have followed in the absence of discriminatory agreements 
and arrangements be followed in the future. The injunc¬ 
tion, therefore, really preserves the status quo by prevent¬ 
ing the infliction of additional irreparable injury upon 
appellees and the class they represent pending the final 
determination of this action. 

Appellant states “that the interlocutory relief granted 
below gives in major part the final relief requested” (p. 
26, 29) and seems to believe that this is an argument against 
the preliminary injunction. Appellant is wrong on its facts 
—the preliminary injunction is not the final declaration of 
rights requested, it does not restore any jobs, it does not 
order any payments for back wages, it does not prevent 
appellant from continuing to represent the entire class of 
firemen under the Railway Labor Act. All the preliminary 
injunction does is to prevent new discriminations on future 
job assignments during the course of a trial which appellant 
could long since have had upon a simple request to the 
District Court. If appellant seriously believes that the 
preliminary injunction gives in major part the final relief 
requested, it can mean only one thing—that whenever 
appellant is at last effectively enjoined from future dis- 
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criminations, whether by temporary or permanent injunc¬ 
tion, it will have to arrive at a fair settlement with the 
colored firemen it has betrayed these long years. Such an 
argument can hardly avail appellant in a court of equity. 

Conclusion 

Appellees respectfully submit this brief with the request 
that argument and decision be had at the earliest possible 
opportunity so that the preliminary injunction entered last 
December 3rd can be made effective and appellees and their 
class safeguarded against new discrimination on future 
job assignments. 

Respectfully submitted, 

Joseph L. Rauh, Jr., 

Irving J. Levy, 

William W. Kramer, 

Rauh & Levy, 

Attorneys for Appellees. 

Henry Epstein, 

Of Counsel. 
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APPENDIX A 

Graham 


v. 

Southern Railway Co. 

Comparison of Facts in Operative Plasterers Cases (68 
App. D. C. 43) and in Case of Brotherhood of L. F. & E. 
in Relation to Service upon Officers of Subordinate 
Lodges. 


Plasterers Case 

1. The constitution re¬ 
quires that the secretary of 
local unions forward names 
of all members and register 
all apprentices with the Plas¬ 
terers. 

2. Secretaries of locals 
must notify headquarters of 
the Plasterers when appren¬ 
tices leave or arrive in the 
jurisdiction of their local. 


Brotherhood of L. F. & E. 
Constitution 

1. Rec. Sec’y forwards ap¬ 
plication for membership and 
insurance to Gen’l Sec’y. 
(Art. 14, §22 (d)). 


2. Rec. Sec’y notifies Gen’l 
Sec’y of proposed transfer of 
members of subordinate 
lodges. 

(Art. 14, § 47(c)). 

Rec. Sec’y advises Gen’l 
Sec ’y of compulsory transfer 
of lodge member. 

(Art. 14, § 48(b)). 

Gen’l Sec’y notifies Fin. 
Sec’ys and Rec. Sec’ys of 
transfer of member when ap¬ 
proved. 

(Art. 14, §§ 47(f) and' 
48(c) and (e)). 
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3. Local sec’ys are re¬ 
quired to send to the Gen’l 
Pres, and Sec’y Treas. on 
blanks furnished by the Plas¬ 
terers a monthly report of 
the state of the trade, num¬ 
ber of paid-up members, 
deaths and resignations, ex¬ 
pulsions and cash receipts. 


i 

I 


I 

I 


3. Fin. Sec’y reports to 
Gen’l Sec’y of expulsions and 
withdrawals on forms pre¬ 
scribed by Gr. Lodge. 

(Art. 14, § 23(q)). 

Fin. Sec’y reports and 
makes remittances monthly 
to Gen’l Sec’y of all money 
collected from members of 
the Accident Indemnity De¬ 
partment in a book provided 
by Gr. Lodge. 

(Art. 11, §20). 

Fin. Sec’y keeps accurate 
account of finances in book 
provided by Gr. Lodge and 
an accurate account showing 
exact amount remitted to 
Gen’l Sec’y for each fund. 

(Art. 14, § 23(a) and (c)). 

Fin. Sec’y notifies Gen’l 
Sec’y of all final withdrawals 
of members, 

(Art. 14, §49 (e)), 
of readmission applications. 

(Art. 14, § 51(b)). 

Rec. Sec’y, Fin. Sec’y and 
other officers prepare annual 
report on Gr. Lodge form 
which Rec. Sec’y forward to 
Gen’l Sec’y. 

(Art. 14, § 52(a) and (b)). 
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4. National Defense Fund 
strike monies are furnished 
to the members of locals via 
their local officers, including 
the local sec’ys. Local sec’ys 
are required by the National 
to prepare strike payrolls of 
members entitled to strike 
money. Local sec’ys must 
also prepare a weekly, 
monthly and final consoli¬ 
dated statement of money 
received and dispersed dur¬ 
ing a strike to be submitted 
to the Plasterers. 


5. The local sec’y is re¬ 
quired to receive and send 
within a stipulated time to 
the Gen’l Sec’y and Treas. 
all arrival and departure 
coupons of members who 
transfer from one local to 
another. When a local pe¬ 
nalizes a member by with¬ 
drawing his travelling book 
privileges, the local’s sec’y 
must notify the Plasterers. 


4. Strikes. 

(Art. 16). 

Rec. Sec’y forwards pay¬ 
rolls filled in to Gen’l Sec’y 
for strike benefits. 

(§3). 

Int’nat’l Pres, can expel 
member participating in un¬ 
authorized strike. Fin. Sec’y 
is advised of expulsion by 
Int’nat’l Pres, and he notifies 
member. 

(*6(b)). 

Applications for strike 
benefits filed with Rec. Sec’y 
who forwards such notices 
to Int’nat’l Pres. 

§ 3(a)). 

5. Fin. Sec’y signs all 
travel cards. 

(Art. 14, § 23(b)). 

Fin. Sec’y keeps travel 
cards printed on form pre¬ 
scribed by Gr. Lodge. 

(Art. 14, § 49(a)). 

Fin. Sec’y signs cards 
and keeps record in book 
provided for that purpose. 

(Art. 14, § 49(c)). 

Fin. Sec’y orders station¬ 
ery and supplies from Gr. 
Lodge and remits payment 
therefor. 

(Art. 14, §23(t)). 
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6. The local sec’y has 
duties in re death and in¬ 
capacitation benefits. 

(a) He procures death 
certificates. 

(b) He furnishes certifi¬ 
cates of good standing at 
time of death on forms pro¬ 
vided by the Gen’l Sec’y and 
Treas. 

(c) Duties similar to (a) 
and (b) in re incapacitation 
benefits. 


i 

i 


i 


6. Beneficiary Department 
maintained by Gr. Lodge 
(Art. 9). 

Rec. Sec’y forwards appli¬ 
cations for beneficiary cer¬ 
tificates to Gen’l Sec’y. ($ 
4(a)). 

Rec. Sec’y forwards re¬ 
quests for decreases in 
amount of beneficiary cer¬ 
tificate on Gr. Lodge form to 
Gen’l Sec’y (§ 13). 

Notice to Fin. Sec’y plus 
surrender of certificate en¬ 
ables member to draw case’s 
surrender value from Bene¬ 
ficiary Department (§ 14). 

Rec. Sec’y notifies Gen’l 
Sec’y concerning a death on 
a Gr. Lodge form (§ 16(b)). 

Fin. Sec’y certifies to Gen’l 
Sec’y concerning the stand¬ 
ing of the deceased and also 
forwards beneficiary certifi¬ 
cate (§ 16(c)). 

Applications for incapaci¬ 
tation benefits are filed 
through the Rec. Sec’y who 
forwards to Gen’l Sec’y on 
forms provided by Gr. Lodge 
(§ 19(b)). 

All claims for losses and 
all necessary papers in con¬ 
nection therewith are for- 
-warded by Rec. Sec’y to 
Gen’l Sec’y (§ 19(c)). 
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7. The local sec’y has the 
duty of reporting fines im¬ 
posed by the local on indi¬ 
viduals, and of sending in 
the evidence used to the Plas¬ 
terers upon a form furnished 
bv Plasterers. 


8. The local sec’y must re¬ 
mit to the Plasterers 65 
cents per month per mem¬ 
ber. Each local sec’y is to 
furnish a bond to be placed 
on file with the Plasterers. 


Mutual Insurance Depart¬ 
ment (Art. 10). 

Application for case sur¬ 
render value in Mutual In¬ 
surance Dept, filed with 
Gen’l Sec’y through Rec. 
Sec’y on Gr. Lodge forms. 

Accident Indemnity De¬ 
partment (Art. 11). 

Applications for partici¬ 
pation made through Fin. 
Sec’y to Gen’l Sec’y on Gr. 
Lodge forms (§5). 

Request to increase or de¬ 
crease amounts of policy or 
changes of beneficiary made 
by filing forms through the 
Fin. Sec’y (§9). 

7. Rec. Sec’y forwards ap¬ 
peal from decision of sub¬ 
ordinate lodge to the Int- 
nat’l Pres, together with the 
record (Art. 19, §3(b)). 

Local officers must make 
available the records to the 
Int’nat’l Pres, in case of ap¬ 
peals from disciplinary de¬ 
cisions (Art. 19, § 6). 

8. Fin. Sec’y collects as¬ 
sessments, completes and 
forwards statements con¬ 
cerning assessments to the 
Gr. Lodge on Gr. Lodge 
forms. He forwards to the 
Gen’l Sec’y 60 cents for each 
applicant for membership 
(Art. 14, § 23). 
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9. T h e Executive Board 
of the Plasterers may re¬ 
move the local sec’y for 
cause or for a second failure 
to remit the monthly due. 

10. The local sec’ys local 
mav be fined, and its mem- 
hers may be deemed not in 
good standing, for the fail¬ 
ure of the local sec’y to re¬ 
mit the local due or to file 
his reports. 


Rec. Sec’y can draw on the 
Fin. Sec’y for assessments 
for members unable to pay 
and forward them to the Gr. 
Lodge (Art. 14). 

The Gen’l Sec’y bonds the 
Fin. Sec’y of subordinate 
lodges and pays for them out 
of funds for the Gr. Lodge 
(Art. 2, % 4). 

9. Rec. Sec’y or Fin. 
Sec’y failing to comply with 
certain duties to the Gr. 
Lodge prescribed may be 
suspended or expelled (Art. 

9,* 16(d)). 

10. Lodge may be sus¬ 
pended or its charter re¬ 
jected by the Int’nat’l Pres, 
for failure to comply with 
the Constitution (Art. 14, § 
53). 

A lodge failing to file its 
annual reports not entitled 
to representation at conven¬ 
tion. So, too, a lodge which 
has been suspended (Art. 1, 
§§ 11(b) and (c)). 

A lodge failing to make 
financial reports to Gr. 
Lodge shall stand sus¬ 
pended and Int’nat’l Pres, 
can reclaim it charter 
(Art. 14, § 57(a)); (Art. 17, 
§ 57(d)). 
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Additional Provisions 
in Brotherhood Constitu¬ 
tion 

An unemployed member 
to secure consideration by 
employment bureau is under 
direction of Int’nat’l Pres, 
communicates fact of unem¬ 
ployment to Gr. Lodge 
through Ree. Sec’y (Art. 20, 
*8(d)). 

In event of a reported 
shortage in funds confirmed 
by an audit of a representa¬ 
tive of the Gr. Lodge, Fin. 
Sec’y is immediately re¬ 
moved bv local Pres. (Art. 
14, § 24(d)). 

Art. 14 also prescribes 
how funds of subordinate 
lodge shall and shall not be 
spent, how subordinate 
lodge election shall be con¬ 
ducted; how contested elec¬ 
tions are to be referred to 
the Int’nat’l Pres, for de¬ 
cision ; and what the order of 
business at meeting shall be. 
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APPENDIX B 
Statutes and Rules Involved 

Railway Labor Act as amended in 1934, 48 Stat. 1185, 
45 U. S. C., Section 151 et seq.: 

Section 151. When used in this Act and for the pur¬ 
poses of this Act— 

• •••«•• 

Sixth. The term “representative” means any per¬ 
son or persons, labor union, organization, or corpora¬ 
tion designated either by a carrier or group of carriers 
or by its or their employees, to act for it or them. 

• •••••• 


Section 151a. General Purposes. —‘ ‘ The purposes of 
the Act are: (1) To avoid any interruption to com¬ 
merce or to the operation of any carrier engaged 
i therein; (2) to forbid any limitation upon freedom of 
i association among employees or any denial, as a con¬ 
dition of employment or otherwise, of the right of em- 
i ployees to join a labor organization; (3) to provide for 
i the complete independence of carriers and of employees 
in the matter of self-organization; (4) to provide for 
the prompt and orderly settlement of all disputes con- 
i cerning rates of pay, rules, or working conditions; 
(5) to provide for the prompt and orderly settlement 
of all disputes growing out of grievances or out of the 
interpretation or application of agreements covering 
rates of pay, rules, or working conditions. 

• •••••• 

Section 152. General Duties. • • • 

“Second. All disputes between a carrier or carriers 
and its or their employees shall be considered, and, if 
possible, decided, with all expedition, in conference be- 
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tween representatives designated and authorized so to 
confer, respectively, by the carrier or carriers and by 
the employees thereof interested in the dispute. 

• * © • t • • • 


“Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of 
their own choosing. The majority of any craft or class 
of employees shall have the right to determine who 
shall be the representative of the craft or class for the 
purposes of this Act. No carrier, its officers or agents, 
shall deny or in any w^av question the right of its em¬ 
ployees to join, organize, or assist in organizing the 
labor organization of their choice, and it shall be 
unlawful for any carrier to interfere in any way with 
the organization of its employees, * * • or to 

influence or coerce employees in an effort to induce 
them to join or remain or not to join or remain mem¬ 
bers of any labor organization. • * • 

• •••••• 


“Fifth. No carrier, its officers, or agents shall re¬ 
quire any person seeking employment to sign any con¬ 
tract or agreement promising to join or not to join a 
labor organization; and if any such contract has been 
enforced prior to the effective date of this Act, then 
such carrier shall notify the employees by an appro¬ 
priate order that such contract has been discarded and 
is no longer binding on them in any way. 

• •••••• 


“Seventh. No carrier, its officers, or agents.shall 
change the rates of pay, rules, or working conditions 
of its employees, as a class as embodied in agreements 
except in the manner prescribed in such agreements or 
in section 6 of this Act. ’ ’ 

• •••••• 
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Federal Rules of Civil Procedure 
“Rule 23. Class Actions. 

“(a) Representation. If persons constituting a 
class are so numerous as to make it impracticable to 
bring them all before the court, such of them, one or 
1 more, as will fairly insure the adequate representation 
of all may, on behalf of all, sue or be sued, when the 
character of the right sought to be enforced for or 
against the class is 

(1) joint, or common, or secondary in the sense 
that the owmer of a primary right refuses to enforce 
that right and a member of the class thereby becomes 
entitled to enforce it; 

(2) several, and the object of the action is the 
adjudication of claims which do or may affect spe¬ 
cific property involved in the action; or 

(3) several, and there is a common question of 
law or fact affecting the several rights and a com¬ 
mon relief is sought.” 

Labor-Management Relations Act, 1947 (Public Law 
No. 101, Chapter 120, 80th Cong., 1st Sess.) 

“Sec. 301. (c) For the purposes of actions and pro¬ 
ceedings by or against labor organizations in the district 
courts of the United States, district courts shall be 
deemed to have jurisdiction of a labor organization (1) 
in the district in which such organization maintains its 
principal office, or (2) in any district in w’hich its 
duly authorized officers or agents are engaged in rep¬ 
resenting or acting for employee members.” 

“(d) The service of summons, subpoena, or other 
legal process of any court of the United States upon 
an officer or agent of a labor organization, in his ca¬ 
pacity as such, shall constitute service upon the labor 
organization.” 
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§ 11-306-D. C. Code. General Jurisdiction. 

“Said court (except as otherwise provided in this 
title) shall have cognizance of all crimes and offenses 
committed within said district and of all cases in law 
and equity between parties, both or either of which 
shall be resident or be found within said district and 
also of all actions or suits of a civil nature at common 
law or in equity, in which the United States shall be 
plaintiffs or complainants; and of all seizures on land 
or water, and all penalties and forfeitures made, aris¬ 
ing or accruing under the laws of the United States.” 

§ 13-103-D. C. Code. Service on foreign corporations. 

“In actions against foreign corporations doing busi¬ 
ness in the District all process may be served on the 
agent of such corporation or person conducting its 
business, or, in case he is absent and can not be found, 
by leaving a copy at the principal place of business in 
the District, or, if there be no such place of business, 
by leaving the same at the place of business or resi¬ 
dence of such agent in said District, and such service 
shall be effectual to bring the corporation before the 
court. 

“When a foreign corporation shall transact business 
in the District without having any place of business or 
resident agent therein, service upon any officer or agent 
or employee of such corporation in the District shall 
be effectual as to suits growing out of contracts en¬ 
tered into or to be performed, in whole or in part, in 
the District of Columbia or growing out of any tort 
committed in the said District.” 

Norris-LaGuardia Act (Act of March 23, 1932 
47 Stats, c. 90; 29 U. S. C., Secs. 101-115) 

102. In the interpretation of this Act and in determining 
the jurisdiction and authority of the courts of the United 
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States, as such jurisdiction and authority are herein de¬ 
fined and limited, the public policy of the United States is 
hereby declared as follows: 

mt 

Whereas under prevailing economic conditions, developed 
with the aid of governmental authority for owners of prop¬ 
erty to organize in the corporate and other forms of owner¬ 
ship association, the individual unorganized worker is com¬ 
monly helpless to exercise actual liberty of contract and to 
protect his freedom of labor, and thereby to obtain accept¬ 
able terms and conditions of employment, wherefore though 
he should be free to decline to associate with his fellows, 
it is necessary that he have full freedom of association, self¬ 
organization, and designation of representatives of his own 
choosing, to negotiate the terms and conditions of his em¬ 
ployment, and that he shall be free from the interference, 
restraint, or coercion of employers of labor, or their agents, 
in the designation of such representatives or in self-or¬ 
ganization or in other concerted activities for the purpose 
of collective bargaining or other mutual aid or protection; 
therefore, the following definitions of, and limitations upon, 
the jurisdiction and authority of the courts of the United 
States are hereby enacted. 

103. Any undertaking or promise, such as is described in 
this section, or any other undertaking or promise in con¬ 
flict with the public policy declared in section 2 of this Act 
[ § 102 of this title], is hereby declared to be contrary to the 
public policy of the United States, shall not be enforceable 
in any court of the United States and shall not afford any 
basis for the granting of legal or equitable relief by any 
such court, including specifically the following: 

Every undertaking or promise hereafter made, whether 
written or oral, express or implied, constituting or con¬ 
tained in any contract or agreement of hiring or employ- 
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ment between any individual, firm, company, association, 
or corporation, and any employee or prospective employee 
of the same, whereby 

(a) Either party to such contract or agreement under¬ 
takes or promises not to join, become, or remain a member 
of any labor organization or of any employer organiza¬ 
tion; or 

(b) Either party to such contract or agreement under¬ 
takes or promises that he will withdraw from an employ¬ 
ment relation in the event that he joins, becomes, or remains 
a member of any labor organization or of any employer 
organization. 

104. No court of the United States shall have jurisdiction 
to issue any restraining order or temporary or permanent 
injunction in any case involving or growing out of any 
labor dispute to prohibit any person or persons participat¬ 
ing or interested in such dispute (as these terms are herein 
defined) from doing, whether singly or in concert, any of 
the following acts: 

(a) Ceasing or refusing to perform any work or to remain 
in any relation of employment; 

(b) Becoming or remaining a member of any labor or¬ 
ganization or of any employer organization, regardless of 
any such undertaking or promise as is described in Section 
3 of this Act [§ 103 of this title]; 

(c) Paying or giving to, or withholding from, any person 
participating or interested in such labor dispute, any strike 
or unemployment benefits or insurance, or other moneys or 
things of value; 

(d) By all lawful means aiding any person participating 
or interested in any labor dispute who is being proceeded 
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against in, or is prosecuting, any action or suit in any court 
of the United States or of any State; 

(e) Giving publicity to the existence of, or the facts in¬ 
volved in, any labor dispute, whether by advertising, speak¬ 
ing, patrolling, or by any other method not involving fraud 

i 

or violence; 

(f) Assembling peaceably to act or to organize to act in 
promotion of their interests in a labor dispute; 

(g) Advising or notifying any person of an intention to 
do any of the acts heretofore specified; 

(h) Agreeing with other persons to do or not to do any 
of the acts heretofore specified; and 

(i) Advising, urging, or otherwise causing or inducing 
without fraud or violence the acts heretofore specified, re¬ 
gardless of any such undertaking or promise as is described 
in Section 3 of this Act [$ 103 of this title]. 

105. No court of the United States shall have jurisdiction 
to issue a restraining order or temporary or permanent 
injunction upon the ground that any of the persons par¬ 
ticipating or interested in a labor dispute constitute or are 
engaged in an unlawful combination or conspiracy because 
of the doing in concert of the acts enumerated in Section 4 
of this Act [§ 104 of this title]. 

• •••••• 

107. No court of the United States shall have jurisdiction 
to issue a temporary’ or permanent injunction in any case 
involving or growing out of a labor dispute, as herein de¬ 
fined, except after hearing the testimony of witnesses in 
open court (with opportunity for cross-examination) in 
support of the allegations of a complaint made under oath, 
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and testimony in opposition thereto, if offered, and except 
after findings of fact by the court, to the effect— 

(a) That unlawful acts have been threatened and will be 
committed unless restrained or have been committed and 

i will be continued unless restrained, but no injunction or 
temporary restraining order shall be issued on account of 
any threat or unlawful act excepting against the person or 
persons, association, or organization making the threat or 
committing the unlawful act or actually authorizing or 
i ratifying the same after actual knowledge thereof; 

(b) That substantial and irreparable injury to com¬ 
plainant’s property will follow; 

(c) That as to each item of relief granted greater injury 
will be inflicted upon complainant by the denial of relief 
than will be inflicted upon defendants by the granting of 
relief. 

(d) That complainant has no adequate remedy at law; 
and 

(e) That the public officers charged with the duty to pro¬ 
tect complainant’s property are unable or unwilling to fur¬ 
nish adequate protection. * • • 

108. No restraining order or injunctive relief shall be 
! granted to any complainant who has failed to comply with 
any obligation imposed by law which is involved in the labor 
i dispute in question, or who has failed to make every rea¬ 
sonable effort to settle such dispute either by negotiation 
or with the aid of any available governmental machinery of 
mediation or voluntary arbitration. 

• •••••• 


(5239) 
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United States Court of Appeals 

District of Columbia 


No. 9716 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 

ENGINEMEN, Appellant, 

vs. 

LEROY GRAHAM, JOSEPH MUNLIN, JOHN W. WAR- 
RAN, ED SULLIVAN, ROBERT MURRAY, WILLIAM 
PRATT, LUTHER THOMAS, SAM HOGAN, ERNEST 
DUCKETT, JOHN COTTON, SPENCER HICKS, 
MOSES MAXWELL, A. A. FIELDS, EDWARD JACK- 
SON, C. B. BATTLE, M. C. DAVIS, LONNIE GOR¬ 
HAM, JAMES JOHNSON, WALTER THOMAS, 
THOMAS EDWARDS, SR., GEORGE W. ZIMMER¬ 
MAN, Appellees 


REPLY BRIEF 


I. Venue 

Appellees urge several reasons why venue properly lay 
in the District Court. 

1. First, they urge that the federal venue statute (28 
U. S. C., Sec. 112) is not applicable because the District 
Court has local as well as federal jurisdiction. Of course, 
no one disputes that the District Court is vested with both 
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jurisdictions. They then argue that as a consequence venue 
lay in the District Court if the case falls within the local 
venue statute. But their contention is disproven by the 
principal case upon which they rely, for that case holds that 
when the District Court exercises judicial power in a cause 
cognizable in a court established under article III of the 
Constitution, the exercise of such power is unaffected by 
legislation pertaining to the Court as one established under 
article I. O’Donaghuc v. United States, 289 U. S. 516, 546. 

That case involved the question whether the District 
Court for the District of Columbia was a court established 
under article III, so that the limitations of that article with 
respect to the tenure and compensation of judges were 
applicable. The majority held that it w*as established both 
under article III and article I. The dissenting opinion 
urged that it was exclusively an article I court, established 
pursuant to the power of Congress to provide for the gov¬ 
ernment of the District of Columbia. In denial of that 
Court exercising article III powder they showed that every 
powder vested in the Court could be vested in it as an article 
I court, therefore in everything it did it could be acting as 
an article I court, and therefore there was no need to look 
to article III. It was apparently in an effort to overcome 
the force of that argument that the majority stated that 
when the District Court is exercising judicial power in a 
case cognizable under article III it is exercising judicial 
power conferred under that article, and such exercise is not 
affected by legislation pertaining to the court as a local 
court. In the words of the Supreme Court (at p. 546): 

“Since Congress, then, has the same power under 
Art. Ill of the Constitution to ordain and establish 
inferior federal courts in the District of Columbia as 
i in the states, whether it has done so in any particular 
instance depends upon the same inquiry—Does the 
judicial power conferred extend to the cases enumer- 
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ated in that article? If it does, the judicial power thus 
conferred is not and cannot be affected by the addi¬ 
tional congressional legislation, enacted under Article 
I, § 8, cl. 17, imposing upon such courts other duties, 
which, because that special power is limited to the Dis¬ 
trict, Congress cannot impose upon inferior federal 
courts elsewhere.” 

The question then becomes, is this cause cognizable in a 
court established under article III? If so, the entertaining 
of this cause is unaffected by local legislation. Clearly this 
cause is cognizable in the federal courts established under 
article III, and just as clearly sec. 11-306 of the D. C. Code, 
upon which appellees rely, is local legislation. Accordingly, 
we may not look to that section to determine whether venue 
lies in the District of Columbia, but may properly look 
only to the federal venue statute. The Sperry Products 
case, then, instead of being distinguished, becomes exactly 
analogous, the question both there and here being whether 
the defendant was an “inhabitant” of the district. 

2. Appellees argue that venue lies for a class suit, even 
though the Brotherhood may be sued in its common name. 
They urge that Sperry Products Co. v. A. A. R., 132 F. (2d) 
40S is not persuasive to the contrary because the parties 
and subject matter were different, ignoring the fact that 
the crucial language in the venue statutes was identical, and 
because that case was not cited in the petition for certiorari 
in the Tunstall case to show a conflict in the Circuit Courts 
of Appeal. The latter fact inherently has no significance, 
especially since the only cases cited with the petition were 
the Steele and Tunstall cases in the Supreme Court. 

In our main brief we showed that the suit could not be 
maintained as a class suit for the reason, among others, 
that there was no finding that the District of Columbia 
defendants were properly representative of the alleged class 
and there could be no such finding. The Tunstall case in 
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148 F. (2d) 403 sustained the action as a class suit errone¬ 
ously, we showed, but expressly upon the finding that the 
local defendants were representative of the class. This, 
appellees argue, is strained reasoning, for it amounts only 
to this: the local defendants in the TunstcUl case partici¬ 
pated in the alleged wrongful conduct and so were repre¬ 
sentative of the class that has committed an alleged wrong, 
while the local defendants in this case have had nothing to 
do with that conduct and so are not representative. That is 
exactly our contention. But, argue the appellees, the ques¬ 
tion whether particular individuals are representative can 
hardly turn on one activity, particularly a wrongful one! 
This, despite the fact that the one activity is the entire 
basis of the lawsuit. The local defendants in this case are 
unfamiliar with the challenged conduct or the situation 
that gave rise to it, and it is the clearest abuse of the class- 
action procedure to ask them to defend it. 

3. Appellees’ third point to show venue in the District 
Court is that, to make asssurance doubly sure, section 301 
(c) of the Labor-Management Relations Act provides that 
a union may be sued in any district in which its agents rep¬ 
resent employee members. 

This argument is either frivolous or a careless after¬ 
thought. That section does so provide as to “labor organi¬ 
zations.” Section 501(3) provides that wherever used in 
the Act the term “labor organization” shall have the same 
meaning as when used in the National Labor Relations 
Act. That Act defines “labor organization” to exclude 
any organization subject to the Railway Labor Act. 29 
U. S. C., Sec. 152 (2), (5). 

4. Upon the basis of their arguments outlined above, 
appellees wonder whether the Brotherhood is serious in 
its contentions. The Brotherhood’s arguments are made 
seriously, and, we believe, are sound. 
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II. Service of Process 

1. Appellees argue that the Brotherhood was properly- 
served as an entity, and cite Busby v. Electric Utilities 
Employees Union , 79 App. D. C. 336, 147 F. (2d) 865 to 
prove it is suable as such. We not only concede, we urge 
that the Brotherhood is suable as an entity. Appellees 
overlook the statement in the Busby case that when an un¬ 
incorporated association is sued in the District of Columbia 
in its common name service is to be made in accordance 
with Rule 4(d) (3), F.R.C.P. 

But for the fact that appellees dispute it, we would have 
regarded it as indisputable that service was not made in 
accordance with rule 4(d) (3). Our main brief shows how 
clear this is. As in the Court below, appellees rely upon 
Operative'Plasterers v. Case, 68 App. D. C. 43, 93 F. (2d) 
56 (1937). In our main brief we show how wholly fallacious 
is such reliance. Appellees concede that the exact question 
in the Operative Plasterers case was whether the North 
Carolina service under the North Carolina statute com¬ 
plied with due process and thus was sufficient to entitle 
the judgment to full faith and credit. They then state 
that it has not been suggested that rule 4(d) (3) requires 
any more than something that would reasonably give notice 
of the action, or the minimum that would be necessary to 
entitle a foreign judgment to full faith and credit. They 
are in error, for we have thus suggested, and rule 4(d) (3) 
categorically requires it. That rule specifically requires 
service upon an officer, a managing or general agent, or 
other agent authorized to receive service of process. Ap¬ 
pellees do not even argue that any such service, as required 
by rule 4(d) (3), has been had. 

2. Appellees’ other argument on service of process is 
that “as if to remove any doubt that might previously have 
existed on this matter”, Congress provided in section 301 
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(d) of the Labor-Management Relations Act, that service 
of process upon an agent of a labor organization in his ca¬ 
pacity as such should constitute service upon the labor or¬ 
ganization. We need not, as we would if necessary, dispute 
that any of the persons served would fall within such a 
provision, for the entire argument has the same weakness 
as Shown above in point I, 3, namely, that railway labor 
organizations are excluded from the provision. 

III. The Norris-LaGuardia Act 

Appellees’ argument on this subject appears to have two 
points: the Supreme Court has impliedly held the Norris- 
LaGuardia Act inapplicable to this type of litigation, and 
the application of that Act to this case would be beyond 
the purposes of the Act. 

1. No implication can be found in any Supreme Court 
decision that the Norris-LaGuardia Act is not applicable. 
Two similar cases have reached the Supreme Court. The 
Steele case came up from the State courts, to which of 
course the Norris-LaGuardia Act is not applicable. In the 
Tunstall case in 323 U. S. 210 the propriety of an injunction 
was assumed. Apart from the facts having been far more 
extreme in that case, so extreme that some of them con- 
cedely were indefensible, the question of the Norris-La¬ 
Guardia Act was not raised or considered in the opinion. 
Appellees urge that the Supreme Court was familiar with 
the Act and so must have considered it sua sponte and 
rejected it, since the defense would have been jurisdictional. 

There are three reasons why it must be beyond dispute 
that the decision in the Tunstall case did not decide any 
such issue and was not intended to be precedent for the 
existence of jurisdiction to issue an injunction in a case 
like this. The first two are set forth in our main brief, 
namely, that the manner in which the case arose did not 
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make it apparent that a “labor dispute” was involved, 
and that we cannot simply assume that the Court searched 
on its own initiative for additional arguments not raised 
by counsel, found the Norris-LaGuardia Act, and rejected 
such a substantial point and decided such a substantial 
issue without mentioning it. 

But we need not speculate on the significance of the 
Tunstall decision to this point, for in an analogous situation 
the Supreme Court has expressly told us that it has no 
significance. Ayrshire Collieries v. United States, 331 U. S. 
132,137. That case involved a direct appeal to the Supreme 
Court from the decision of a three-judge court under 
the Urgent Deficiencies Act of 1913. One of the judges 
who heard the argument was ill and did not participate in 
the decision, w r hich was entered by the remaining judges. 
The Supreme Court held that such a judgment was void 
and that hence there w T as nothing to be appealed. The 
Court’s attention was directed to the fact that in an earlier 
similar situation it had exercised jurisdiction and enter¬ 
tained the appeal. In that earlier case the issue had not 
been raised. The Court stated that in such situation the 
exercise of jurisdiction was no authority whatsoever for 
the existence of jurisdiction, saying (at p. 137, footnote 2): 

“The Matter, however, was not raised by the parties 
on appeal and was not considered or decided by this 
Court. The mere fact that the case was entertained 
by this Court is no basis for considering it as author¬ 
itative on the jurisdictional issue, it being the firm 
policy of this Court not to recognize the exercise of 
jurisdiction as precedent where the issue was ignored 
(Italics supplied) 

It is thus clear beyond dispute that the Steele and Tunstall 
cases, relied upon by appellees, are no authority whatsoever 
for the inapplicability of the Norris-LaGuardia Act. And, 
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as we showed in our main brief, that Act expressly governs 
this situation. 

2. Appellees argue that this case is beyond the purpose 
of the Norris-LaGuardia Act. They do not deny that it is 
within the express language of the Act. They assert that 
the purpose of that Act was to assure freedom of organi¬ 
zation of railroad employees, free from interference of 
employers in self-organization and certain other concerted 
activities. They conclude that appellant’s argument on 
this point therefore can hardly be seriously considered. 

As in the case of other points, appellees resort to strong 
language to hide the absence of persuasive argument to 
support their position. It is perfectly clear that this case 
falls within the explicit language of the Act prohibiting an 
injunction, and appellees do not dispute that. And if, 
despite the clear and unambiguous language of the Act 
it is inapplicable except in cases pertaining to interference 
by employers in organization and other concerted activities 
of employees, then scores of cases must be overruled. Our 
main brief shows some examples of how far the courts 
have gone in finding themselves deprived of jurisdiction 
to issue injunctions in cases involving labor disputes. To 
them may be added Fur Workers Union v. Fur Workers 
Union, 70 App. D. C. 122, 105 F. (2d) 1, affd. 30S U. S. 522, 
in which this Court held that since the dispute between 
different groups of employees fell within the literal pro¬ 
visions of the Act, no injunction could properly issue no 
matter how illegal the purpose of the activity sought to 
be enjoined. See also the clear exposition to the same effect 
in Cole v. Atlanta Terminal Co., 15 F. Supp. 131 (D. C., 
N. D. Ga., 1936). 

It is clear that the language of the Norris-LaGuardia Act 
goes far beyond the purpose asserted by appellees, and that 
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the courts have repeatedly and consistently applied the 
Act in any situation that could be brought within its full 
literal scope. See particularly New Negro Alliance v. Sani¬ 
tary Grocery Co., 303 U. S. 552, discussed in our main brief. 

The appellees rely again on Virginian Railway Co. v. 
System, Federation, 300 U. S. 515. But, as we have shown, 
that case simply did not involve a labor dispute as defined 
in the Act, and so of course cannot be authority for the 
proposition that an injunction may be issued, in the absence 
of appropriate procedure and findings, when there is a labor 
dispute. 29 U. S. C. sec. 113 (c) defines a labor dispute to 
include a controversy concerning terms or conditions of 
employment or concerning the association or representation 
of persons for the purpose of negotiating such terms or 
conditions. The Virginian case involved a controversy fall¬ 
ing in neither class, for there was not yet a disagreement on 
the terms or conditions of employment nor was it denied that 
the plaintiff represented the particular class of employees 
of the defendant. The employer in that case had refused 
even to talk with the admitted representative of the employ¬ 
ees, recently elected and certified, on making an agreement; 
no demands for any changes in the existing terms and condi¬ 
tions had been made by either side. Clearly the question of 
whether the employer must talk with the admitted represent¬ 
ative of his employees is not included within the definition 
of section 113(c). But in this case the dispute involves the 
very terms and conditions themselves, the appellees contend¬ 
ing they are entitled to more favorable terms and that some 
of the terms imposed upon them are illegal. And it was 
one of the purposes of the Norris-LaGuardia Act to prevent 
the federal courts from settling terms and conditions of 
employment by injunction. 
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IV. The Preliminary Injunction, Was Improper 

Appellees misconceive our argument on this point. They 
argue that appellant must show an abuse of discretion in 
granting the injunction to have it set aside. We do not 
dispute that in circumstances where an injunction may issue 
we would have such burden. But we rely on an entirely 
different principle of law, that a preliminary injunction 
may not issue to change the status quo whatever the circum¬ 
stances. The cases cited in our main brief show how thor¬ 
oughly established is that principle. Appellees cite nothing 
to the contrary. 

A further examination of Warner Bros. Pictures v. Git- 
tone, 110 F. (2d) 292 (C. C. A. 3, 1940) shows how closely 
analogous was the situation there involved to the alleged 
situation of appellees. The appellees here contend that 
they do not ask for restoration by preliminary injunction of 
what they suffered from past discrimination, but seek only 
to enjoin future discriminations. The appellees in the 
Warner Bros, case sought to enjoin discrimination against 
them in the furnishing of moving pictures, and urged, as 
appellees do here, that in view of certain Supreme Court 
decisions there was no doubt of the ultimate outcome of the 
case. It was apparently assumed that there was no doubt 
appellees would ultimately prevail. They too were not seek¬ 
ing by the preliminary injunction to undo past wrongs, but 
only to obtain in the future the pictures they alleged they 
were entitled to by law. But it was held a preliminary in¬ 
junction was not a matter of discretion where they were 
seeking to obtain a status not then being enjoyed, as distin¬ 
guished from retaining a privilege. That is exactly the sit¬ 
uation of the appellees here. They are seeking rights they 
are not now enjoying under existing operating practices, 
and such rights may not properly be awarded as interlocu¬ 
tory relief. 
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Conclusion 

We have examined every contention of appellees, and 
have shown each of them to be without merit But the order 
below must be set aside if appellant is right in any of its 
arguments, for the Brotherhood may not be enjoined by 
the District Court if venue of the action does not lie in the 
district, if the Brotherhood has not been served with process 
and brought into that Court, if the Norris-LaGuardia Act 
deprived the Court of jurisdiction to issue the injunction, 
or if the preliminary injunction was issued for a purpose not 
authorized by law. The existence of any of those situations, 
and all of them exist, vitiates the order. We submit that 
the order must be set aside. 

Respectfully submitted, 

Milton Kramer, 
Lester P. Schoene. 

ScHOENE, FrEEHILL & KRAMER, 

1625 K Street , N. W., 

Washington 6, D. C. 

April 6, 1948. 
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REPLY BRIEF 


I. Venue 

Appellees urge several reasons why venue properly lay 
in the District Court. 

1. First, they urge that the federal venue statute (28 
U. S. C., Sec. 112) is not applicable because the District 
Court has local as well as federal jurisdiction. Of course, 
no one disputes that the District Court is vested with both 
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jurisdictions. They then argue that as a consequence venue 
lay in the District Court if the case falls within the local 
venue statute. But their contention is disproven by the 
principal case upon which they rely, for that case holds that 
when the District Court exercises judicial power in a cause 
cognizable in a court established under article III of the 
Constitution, the exercise of such power is unaffected by 
legislation pertaining to the Court as one established under 
article I. O’Donaghue v. United States, 289 U. S. 516, 546. 

That case involved the question whether the District 
Court for the District of Columbia was a court established 
under article III, so that the limitations of that article with 
respect to the tenure and compensation of judges were 
applicable. The majority held that it was established both 
under article III and article I. The dissenting opinion 
urged that it was exclusively an article I court, established 
pursuant to the power of Congress to provide for the gov¬ 
ernment of the District of Columbia. In denial of that 
Court exercising article III power they showed that every 
power vested in the Court could be vested in it as an article 
I court, therefore in everything it did it could be acting as 
an article I court, and therefore there was no need to look 
to article III. It was apparently in an effort to overcome 
the force of that argument that the majority stated that 
when the District Court is exercising judicial power in a 
case cognizable under article III it is exercising judicial 
power conferred under that article, and such exercise is not 
affected by legislation pertaining to the court as a local 
court. In the words of the Supreme Court (at p. 546) : 

“Since Congress, then, has the same power under 
Art. Ill of the Constitution to ordain and establish 
inferior federal courts in the District of Columbia as 
i in the states, whether it has done so in any particular 
instance depends upon the same inquiry—Does the 
judicial power conferred extend to the cases enumer- 
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ated in that article? If it does, the judicial power thus 
conferred is not and cannot be affected by the addi¬ 
tional congressional legislation, enacted under Article 
I, § 8, cl. 17, imposing upon such courts other duties, 
which, because that special power is limited to the Dis¬ 
trict, Congress cannot impose upon inferior federal 
courts elsewhere.” 

The question then becomes, is this cause cognizable in a 
court established under article III? If so, the entertaining 
of this cause is unaffected by local legislation. Clearly this 
cause is cognizable in the federal courts established under 
article III, and just as clearly sec. 11-306 of the D. C. Code, 
upon which appellees rely, is local legislation. Accordingly, 
we may not look to that section to determine whether venue 
lies in the District of Columbia, but may properly look 
only to the federal venue statute. The Sperry Products 
case, then, instead of being distinguished, becomes exactly 
analogous, the question both there and here being whether 
the defendant was an “inhabitant” of the district. 

2. Appellees argue that venue lies for a class suit, even 
though the Brotherhood may be sued in its common name. 
They urge that Sperry Products Co. v. A. A. R., 132 F. (2d) 
408 is not persuasive to the contrary because the parties 
and subject matter were different, ignoring the fact that 
the crucial language in the venue statutes was identical, and 
because that case w’as not cited in the petition for certiorari 
in the Tunstall case to show a conflict in the Circuit Courts 
of Appeal. The latter fact inherently has no significance, 
especially since the only cases cited with the petition were 
the Steele and Tunstall cases in the Supreme Court. 

In our main brief we showed that the suit could not be 
maintained as a class suit for the reason, among others, 
that there was no finding that the District of Columbia 
defendants were properly representative of the alleged class 
and there could be no such finding. The Tunstall case in 
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148 F. (2d) 403 sustained the action as a class suit errone¬ 
ously, we showed, but expressly upon the finding that the 
local defendants were representative of the class. This, 
appellees argue, is strained reasoning, for it amounts only 
to this: the local defendants in the Tunstcdl case partici¬ 
pated in the alleged wrongful conduct and so were repre¬ 
sentative of the class that has committed an alleged wrong, 
while the local defendants in this case have had nothing to 
do with that conduct and so are not representative. That is 
exactly our contention. But, argue the appellees, the ques¬ 
tion whether particular individuals are representative can 
hardly turn on one activity, particularly a wrongful one! 
This, despite the fact that the one activity is the entire 
basis of the lawsuit. The local defendants in this case are 
unfamiliar with the challenged conduct or the situation 
that gave rise to it, and it is the clearest abuse of the class- 
action procedure to ask them to defend it. 

3. Appellees’ third point to show venue in the District 
Court is that, to make asssurance doubly sure, section 301 
(c) of the Labor-Management Relations Act provides that 
a union may be sued in any district in which its agents rep¬ 
resent employee members. 

This argument is either frivolous or a careless after¬ 
thought. That section does so provide as to “labor organi¬ 
zations.” Section 501(3) provides that wherever used in 
the Act the term “labor organization” shall have the same 
meaning as when used in the National Labor Relations 
Act. That Act defines “labor organization” to exclude 
any organization subject to the Railway Labor Act. 29 
U. S. C., Sec. 152 (2), (5). 

4. Upon the basis of their arguments outlined above, 
appellees wonder whether the Brotherhood is serious in 
its contentions. The Brotherhood’s arguments are made 
seriously, and, we believe, are sound. 
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II. Service of Process 

1. Appellees argue that the Brotherhood was properly- 
served as an entity, and cite Busby v. Electric Utilities 
Employees Union, 79 App. D. C. 336, 147 F. (2d) 865 to 
prove it is suable as such. We not only concede, we urge 
that the Brotherhood is suable as an entity. Appellees 
overlook the statement in the Busby case that when an un¬ 
incorporated association is sued in the District of Columbia 
in its common name service is to be made in accordance 
with Rule 4(d) (3), F.R.C.P. 

But for the fact that appellees dispute it, we would have 
regarded it as indisputable that service was not made in 
accordance with rule 4(d) (3). Our main brief shows how 
clear this is. As in the Court below, appellees rely upon 
Operative Plasterers v. Case, 68 App. D. C. 43, 93 F. (2d) 
56 (1937). In our main brief we show how wholly fallacious 
is such reliance. Appellees concede that the exact question 
in the Operative Plasterers case was whether the North 
Carolina service under the North Carolina statute com¬ 
plied with due process and thus was sufficient to entitle 
the judgment to full faith and credit. They then state 
that it has not been suggested that rule 4(d) (3) requires 
any more than something that would reasonably give notice 
of the action, or the minimum that would be necessary to 
entitle a foreign judgment to full faith and credit. They 
are in error, for we have thus suggested, and rule 4(d) (3) 
categorically requires it. That rule specifically requires 
service upon an officer, a managing or general agent, or 
other agent authorized to receive service of process. Ap¬ 
pellees do not even argue that any such service, as required 
by rule 4(d) (3), has been had. 

2. Appellees’ other argument on service of process is 
that “as if to remove any doubt that might previously have 
existed on this matter”, Congress provided in section 301 
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(d) of the Labor-Management Relations Act, that service 
of process upon an agent of a labor organization in his ca¬ 
pacity as such should constitute service upon the labor or¬ 
ganization. We need not, as we would if necessary, dispute 
that any of the persons served would fall within such a 
provision, for the entire argument has the same weakness 
as shown above in point I, 3, namely, that railway labor 
organizations are excluded from the provision. 

III. The Norris-LaGuardia Act 

Appellees’ argument on this subject appears to have two 
points: the Supreme Court has impliedly held the Norris- 
LaGuardia Act inapplicable to this type of litigation, and 
the application of that Act to this case would be beyond 
the purposes of the Act. 

1. No implication can be found in any Supreme Court 
decision that the Norris-LaGuardia Act is not applicable. 
Two similar cases have reached the Supreme Court. The 
Steele case came up from the State courts, to which of 
course the Norris-LaGuardia Act is not applicable. In the 
Tunstall case in 323 U. S. 210 the propriety of an injunction 
was assumed. Apart from the facts having been far more 
extreme in that case, so extreme that some of them con- 
cedely were indefensible, the question of the Norris-La¬ 
Guardia Act was not raised or considered in the opinion. 
Appellees urge that the Supreme Court was familiar with 
the Act and so must have considered it sua sponte and 
rejected it, since the defense would have been jurisdictional. 

There are three reasons why it must be beyond dispute 
that the decision in the Tunstall case did not decide any 
such issue and was not intended to be precedent for the 
existence of jurisdiction to issue an injunction in a case 
like this. The first two are set forth in our main brief, 
namely, that the manner in which the case arose did not 
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make it apparent that a “labor dispute” was involved, 
and that we cannot simply assume that the Court searched 
on its own initiative for additional arguments not raised 
by counsel, found the Norris-LaGuardia Act, and rejected 
such a substantial point and decided such a substantial 
issue without mentioning it. 

But we need not speculate on the significance of the 
Tunstall decision to this point, for in an analogous situation 
the Supreme Court has expressly told us that it has no 
significance. Ayrshire Collieries v. United States, 331 U. S. 
132,137. That case involved a direct appeal to the Supreme 
Court from the decision of a three-judge court under 
the Urgent Deficiencies Act of 1913. One of the judges 
who heard the argument was ill and did not participate in 
the decision, which was entered by the remaining judges. 
The Supreme Court held that such a judgment was void 
and that hence there w T as nothing to be appealed. The 
Court’s attention was directed to the fact that in an earlier 
similar situation it had exercised jurisdiction and enter¬ 
tained the appeal. In that earlier case the issue had not 
been raised. The Court stated that in such situation the 
exercise of jurisdiction was no authority whatsoever for 
the existence of jurisdiction, saying (at p. 137, footnote 2): 

“The Matter, however, was not raised by the parties 
on appeal and -was not considered or decided by this 
Court. The mere fact that the case was entertained 
by this Court is no basis for considering it as author¬ 
itative on the jurisdictional issue, it being the firm 
policy of this Court not to recognize the exercise of 
jurisdiction as precedent where the issue was ignored.” 
(Italics supplied) 

It is thus clear beyond dispute that the Steele and Tunstall 
cases, relied upon by appellees, are no authority whatsoever 
for the inapplicability of the Norris-LaGuardia Act. And, 
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as we showed in our main brief, that Act expressly governs 
this situation. 

2. Appellees argue that this case is beyond the purpose 
of the Norris-LaGuardia Act. They do not deny that it is 
within the express language of the Act. They assert that 
the purpose of that Act was to assure freedom of organi¬ 
zation of railroad employees, free from interference of 
employers in self-organization and certain other concerted 
activities. They conclude that appellant’s argument on 
this point therefore can hardly be seriously considered. 

As in the case of other points, appellees resort to strong 
language to hide the absence of persuasive argument to 
support their position. It is perfectly clear that this case 
falls within the explicit language of the Act prohibiting an 
injunction, and appellees do not dispute that. And if, 
despite the clear and unambiguous language of the Act 
it is inapplicable except in cases pertaining to interference 
by employers in organization and other concerted activities 
of employees, then scores of cases must be overruled. Our 
main brief shows some examples of how far the courts 
have gone in finding themselves deprived of jurisdiction 
to issue injunctions in cases involving labor disputes. To 
them may be added Fur Workers Union v. Fur Workers 
Union, 70 App. D. C. 122, 105 F. (2d) 1, aflfd. 30S U. S. 522, 
in which this Court held that since the dispute between 
different groups of employees fell within the literal pro¬ 
visions of the Act, no injunction could properly issue no 
matter how illegal the purpose of the activity sought to 
be enjoined. See also the clear exposition to the same effect 
in Cole v. Atlanta Terminal Co., 15 F. Supp. 131 (D. C., 
N. D. Ga., 1936). 

It is clear that the language of the Norris-LaGuardia Act 
goes far beyond the purpose asserted by appellees, and that 
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the courts have repeatedly and consistently applied the 
Act in any situation that could be brought within its full 
literal scope. See particularly New Negro Alliance v. Sani¬ 
tary Grocery Co., 303 U. S. 552, discussed in our main brief. 

The appellees rely again on Virginian Railway Co. v. 
System Federation, 300 U. S. 515. But, as we have shown, 
that case simply did not involve a labor dispute as defined 
in the Act, and so of course cannot be authority for the 
proposition that an injunction may be issued, in the absence 
of appropriate procedure and findings, when there is a labor 
dispute. 29 U. S. C. sec. 113 (c) defines a labor dispute to 
include a controversy concerning terms or conditions of 
employment or concerning the association or representation 
of persons for the purpose' of negotiating such terms or 
conditions. The Virginian case involved a controversy fall¬ 
ing in neither class, for there was not yet a disagreement on 
the terms or conditions of employment nor was it denied that 
the plaintiff represented the particular class of employees 
of the defendant. The employer in that case had refused 
even to talk with the admitted representative of the employ¬ 
ees, recently elected and certified, on making an agreement; 
no demands for any changes in the existing terms and condi¬ 
tions had been made by either side. Clearly the question of 
whether the employer must talk with the admitted represent¬ 
ative of his employees is not included within the definition 
of section 113(c). But in this case the dispute involves the 
very terms and conditions themselves, the appellees contend¬ 
ing they are entitled to more favorable terms and that some 
of the terms imposed upon them are illegal. And it was 
one of the purposes of the Norris-LaGuardia Act to prevent 
the federal courts from settling terms and conditions of 
employment by injunction. 
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IV. The Preliminary Injunction Was Improper 

Appellees misconceive our argument on this point. They 
argue that appellant must show-an abuse of discretion in 
granting the injunction to have it set aside. We do not 
dispute that in circumstances where an injunction may issue 
we would have such burden. But we. rely on an entirely 
different principle of law, that a preliminary injunction 
may not issue to change the status quo whatever the circum¬ 
stances. The cases cited in our main brief show how thor¬ 
oughly established is that principle. Appellees cite nothing 
to the contrary. 

A further examination of Warner Bros. Pictures v. Git- 
tone, 110 F. (2d) 292 (C. C. A. 3, 1940) shows how closely • 
analogous was the situation there involved to the alleged 
situation of appellees. The appellees here contend that 
they do not ask for restoration by preliminary injunction of 
what they suffered from past discrimination, but seek only 
to enjoin future discriminations. The appellees in the 
Warner Bros, case sought to enjoin discrimination against 
them in the furnishing of moving pictures, and urged, as 
appellees do here, that in view of certain Supreme Court 
decisions there was no doubt of the ultimate outcome of the 
case. It was apparently assumed that there was no doubt 
appellees would ultimately prevail. They too were not seek¬ 
ing by the preliminary injunction to undo past wrongs, but 
only to obtain in the future the pictures they alleged they 
were entitled to by law. But it was held a preliminary in¬ 
junction was not a matter of discretion where they were 
seeking to obtain a status not then being enjoyed, as distin¬ 
guished from retaining a privilege. That is exactly the sit¬ 
uation of the appellees here. They are seeking rights they 
are not now enjoying under existing operating practices, 
and such rights may not properly be awarded as interlocu¬ 
tory relief. 
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Conclusion 

We have examined every contention of appellees, and 
have shown each of them to be without merit. But the order 
below must be set aside if appellant is right in any of its 
arguments, for the Brotherhood may not be enjoined by 
the District Court if venue of the action does not lie in the 
district, if the Brotherhood has not been served with process 
and brought into that Court, if the Norris-LaGuardia Act 
deprived the Court of jurisdiction to issue the injunction, 
or if the preliminary injunction was issued for a purpose not 
authorized by law. The existence of any of those situations, 
and all of them exist, vitiates the order. We submit that 
the order must be set aside. 

Respectfully submitted, 

Milton Kramer, 
Lester P. Schoene. 

ScHOENE, FrEEHILL & KRAMER, 

1625 K Street, N. W., 

Washington 6, D. C. 

April 6, 1948. 
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